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Case No. 10045 1 

THE UNITED STATES OF AMERICA, Appellant 

v. 

MARYLAND AND VIRGINIA MILK PRODUCERS j 
ASSOCIATION INC., CHESTNUT FARMS- 
CHEVY CHASE DAIRY COMPANY, ET AL., 

Appellees 

i 

BRIEF OF APPELLEES 
Counter-Statement 

For the convenience of the Court, all .but one of the 
appellees have joined in the present brief (1) . However 
in reading it the Court is asked to bear in mind that the 
word “defendants” may mean the co-operative or the dis¬ 
tributors depending on the context. 

The jurisdiction of this Court, under the Supreme Court’s 
Order of Transfer, (Gov. hr. p. 61) seems clear. The 
Government’s recital of the allegations of the indictment 
(Gov. hr. pp. 2-7) and of the prior proceedings herein ap¬ 
pears to be sufficiently informative and not to require repe¬ 
tition. 

Appellees do not agree with the Government’s statement 
in its brief p. 7, last paragraph, that the question of the 

m Defendant Safeway Stores Incorporated is filing a separate brief dis¬ 
cussing the validity of the indictment as a pleading. 



validity of the indictment as a pleading is “overlapped and 
dwarfed” by the second issue in the case, i. e., whether de¬ 
fendant’s alleged acts are immunized by the Clayton Act 
and particularly by the Capper-Yolstead Act . The Gov¬ 
ernment’s dichotomy or division of the holding ibelow ap¬ 
pears to us to be an over-simplification; the single question 
presented is whether, taking into account the public policy 
of various acts of Congress, including the Capper A 7 olstead 
Act , and the economic conditions peculiar to the milk in¬ 
dustry, the indictment states an offense by averring “suf¬ 
ficient facts” (Cts. Opinion, Gov. br. p. 58). 

Statutes Involved 

The Sherman Act is quoted on p. 8, the Clayton Act on p. 
40, and the Capper-Volstead Act on pp. 38-39 of the Gov¬ 
ernment’s brief. 

Indictment and Opinion Below 

The indictment is printed in full in the Government’s 
brief pp. 43-54. The opinion below is quoted in full in the 
Government’s brief p. 7, also at p. 58. 

Summary of Argument 

m 

The gist of the indictment is the alleged scheme “to elim¬ 
inate and suppress competition” by means of the full 
supply contracts, the refusal of the co-operative to sell non- 
contracting distributors at the same price as defendant dis¬ 
tributors, the classification of milk into Classes I, II, and 
HI, and the alleged agreement of the distributors not to 
resell fluid milk to the public at prices below the price of 
Class I milk. The remainder of the indictment merely al¬ 
leges the means by which the defendants planned to make 
the alleged scheme effective. If, then, the plan itself is 


legal, .the other acts charged would have no effect on 
competitive conditions in the industry. In other words, 
if the alleged scheme itself was not calculated to and could 
not -suppress competition the steps to make it operate would 
necessarily fall outside the Sherman Act. 

i 

Defendants’ position is that under the economic condi¬ 
tions peculiar to the fluid milk industry and under the 
Federal statutes, particularly the Capper-Volstead Act , the 
co-operatives marketing plan was entirely legal. Full sup¬ 
ply contracts are traditional in the industry; the co-opera¬ 
tive has the right to prefer its own customers, price-wise, 
and the classification of milk into Classes I, II and HI, 
with a price for each, is a usual and entirely legal trade 
practice, recognized by the law and adopted by Marketing 
Orders of the Government itself. The co-operative has the 
right to adopt this Governmental method of doing business 
without being required to submit to the Marketing Orders 
as such. 

Under the Capper-Volstead Act the right of producers of 
milk to act together in a co-operative to market their pro¬ 
duct presupposes their right to make the necessary con¬ 
tracts to that end, both among themselves, and, through 
their co-operative with their distributors. The full supply 
contracts herein do not tend to eliminate and suppress 
competition but are reasonable and necessary to effectuate 
the policy of the Capper-Volstead Act. There is no charge 
of ‘‘undue enhancement” of prices within the meaning of 
that Act. 

U. S. v . Borden , 308 U. S. 188, is distinguishable. It in¬ 
volved a conspiracy to fix prices and to suppress competi¬ 
tion in the purchase and sale of all milk in the area, as dis¬ 
tinguished from the co-operative’s milk. Also it alleged a 
racketeering type of conspiracy between the co-operative 
and numerous “outside” groups. In the present case, the 



contracting distributors are not “outsiders” but the normal 
second parties to any contracts the co-operative may make. 

Hence the present case is similar to U. S. v. Dairy Coop., 
49 F. Supp. 475, wherein the Court held that a cooperative 
which had conspired with its officers to do most of the acts 
charged herein was not subject to the anti-trust laws in 
view of the specific exemption of Section 6 of the Clayton 
Act. 


ARGUMENT 

I 

The Government’s Approach and the Basis of the De¬ 
cision Below 


The Government’s brief amounts to saying little more 
about the indictment than that “it is clear” it states an 
offense (Gov. brief p. 16). 1 

Evidently it was not so clear to the Court below, which 
quashed it (B. 59). 

In the view the Court below took of the Sherman Act, 
the Clayton Act, and the Capper-Volstead Act, the indict¬ 
ment “did not -set forth sufficient facts to constitute a con¬ 
spiracy” (R. 58). In order to understand this, it is neces¬ 
sary, at the outset, to focus our minds on an essential point: 
the indictment is not the ordinary Sherman Act case but 
involves an agricultural Co-operative which, like a labor 
union, has a special status under the law. 2 Hence the cita¬ 
tion of cases condemning price fixing generally is an 

* It appears to adopt the biblical attitude of the Creator that "he saw all 
things that he had made and they were very good". (1 Gen. 31; See Gov. 
brief P. 12-16.) 

* Clayton Act, Sec. 6. IS U. S. C 17, Gov. brief p. 40; Capper-Volstead Act, 
7 U. S. C. 291, 292, Gov. brief p. 38; U. S. v. Rock Royal Co-operative, 307 
U. S. 533, 562, 563; Tigner v. Texas, 310 U S. 141; Associated Press v. U. S., 


5 


irrelevancy. 8 As we shall show, the Capper-Volstead Act , 
7 U. S. C. 291, 292, (Gov. brief p. 38) in authorizing co¬ 
operatives to make “the necessary contracts and agree¬ 
ments ’ ’ for marketing their products enunciates in Section 
2 a rule of public policy that the Anti-Trust laws shall 
apply only in the event the cooperative “monopolizes or 
restrains trade * * * to such an extent that the price of any 
agricultural product is unduly enhanced by reason there¬ 
of” 4 j 

There is no claim in the present indictment that the de¬ 
fendants conspired to achieve a monopoly or to restrain 
trade “to such an extent that the price of any agricultural 
product is unduly enhanced by reason thereof”. The in¬ 
dictment in its charging part, par. 35, (Gov. brief p. 49) 
simply alleges defendants engaged in a conspiracy “to 
eliminate and suppress competition” in the sale of milk to 
and purchase of milk by distributors and its resale to the 
public, which conspiracy, the indictment goes on to charge 
“is in restraint of trade” (Indict, par. 35, Gov. brief p. 
49). But Sec. 2 of the Capper-Volstead Act (7 U. S. C. 292) 
expressly contemplates co-operatives may restrain trade 
(Associated Press v. V. S., 326 U. S. 1,14). It is only when 
they restrain trade to the extent that Secretary of Agricul¬ 
ture finds that the price of the agricultural product is “un¬ 
duly enhanced” that the law condemns their actions (7 IT. S. 
0. 292). | 

* See U. S. v. Borden, 28 F. Supp. 177, 183 tmreversed on this point 
in U. S. v. Borden, 308 U. S. 188, 204, stating flatly that the Capper-Volstead 
Act, “legalizes price fixing for those within its purview” (at p. 183). How 
much of the District Court’s holding was reversed by the Supreme Court has 
been mooted. See Hanna, Antitrust Immunities of Cooperative Associations; 
13 Law and Contemporary Problems, 488, 500 (1948). 

4 In Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381, 397 the Su¬ 
preme Court said: 

“Certainly what Congress has forbidden by the Sherman Act it can modify. 
It may do so, by placing the machinery of price fixing in the hands of 
public agencies. It may single out for separate treatment, as it has done 
on various occasions, a particular industry and thereby remove the pen¬ 
alties of the Sherman Act as respects it.” 
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Lacking this essential allegation, the Government is at 
this late date compelled to fall back on the theory of price- 
fixing to sustain the indictment. As it says in its Summary 
of Argument: 

“When a combination of business rivals act in con¬ 
cert to fix prices to the public and foreclose the market 
to others, their activities are illegal per se.” (Gov. 
brief p. 11; Italics ours.) 

The Government in its brief goes on to refer to price- 
fixing twenty-six (26) times. 5 But, once more, “price fixing 
in the case of a co-operative is not the test—it is the “undue 
enhancement” of prices.® 

When, therefore, the Court below came to examine the 
indictment and found no charge of a conspiracy to restrain 
trade “to the extent that the price of any agricultural 
product is unduly enhanced by reason thereof” he began 
to have grave doubts. 7 But he did not stop there. He began 
to search the indictment to see if it could be sustained on the 
theory of £7. S. v. Borden , 308 U. S. 188, which was a racke¬ 
teering type of conspiracy between a co-operative, distribu¬ 
tors, labor union officials, city health officials, arbitrators, 
etc., “to fix, maintain and control artificial and non-com¬ 
petitive prices” for milk. 8 


‘Gov. brief p. 9, 11, 12, 13, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 36. 

• Capper-Volstead Act, Sec. 2, 7 U. S. C. 292. 

’It became apparent the indictment had an obvious defect. It was as if 
in a Prohibition case there was failure to allege the liquor was intoxicating, 
or in a narcotic case that the drug was a narcotic. 

‘Note the difference: the present charge is of a conspiracy “to eliminate 
and suppress competition” in the sale of milk f. e., the co-operative’s or 
distributors’ milk (Indict, par. 35, Gov. brief p. 49), which under the Cap per - 
Volstead Act is not illegal per se in the absence of combination with outside 
groups as in U. S. v. Borden, 308 U. S. 188, 205 and Allen Bradley v. Local 
Union, 325 U. S. 798 or other allegations showing an objective illegal for 
other reasons. Also in the Borden case the conspiracy was to fix prices of 
all milk not as here the co-operatives or producers milk. (U. S. v. Borden, 
28 F. Supp. 177. 180-181; 308 U. S. 188 at 205.) 
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But on searching the present indictment he found no such 
facts alleged and no such parties present; 9 he found only 
a charge that the co-operative conspired with its distribu¬ 
tors, the normal parties-of-the-second-part to any contracts 
the co-operative could make, to eliminate and suppress 
competition in the sale of the co-operative’s own milk (Md. 
par. 35, Gov. brief p. 49). As to these he found no sufficient 
facts alleged to make the present case another Borden case 
(Gov. brief p. 58). 

i 

Finding therefore that there was neither a charge in so 
many words, nor, however badly pleaded, a showing of 
undue enhancement of milk prices 10 and no sufficient facts 
alleged to show illegitimate objectives of any other sort, 
the Court below, properly we believe, ordered the indict¬ 
ment dismissed. 11 

•The Government in its brief p. 24 reduces our treatment of the Borden 
case to a fatuous comparison of the number of defendants there and here. 
We made no such contention; it is the nature of the defendants there and 
here which constitutes the distinction. The distributors here are not the 
“outside groups,” “other groups”, or “other persons”, association with which 
was condemned in the Borden and Allen Bradley cases. The distributors 
here were the only possible, the indispensable second parties to the con¬ 
tracts of the co-operative, without whom no contract for the distribution 
of milk could be made. 

” In its brief, p, 16, the Government says: “The essential charge of the 
indictment is that appellees undertook by their combination to eliminate and 
suppress competition in the milk industry in order to enhance prices”. 

There is not a word in the charging part of the indictment about enhanc¬ 
ing, or increasing, prices. In par. 38 .(c) alleging the effects of the con¬ 
spiracy, increasing prices to consumers is given as an effect. No allegation 
supports this and possibly this is one of the things referred to by the 
Court below when he stated sufficient facts were not alleged. 

"The Court no doubt applied the familiar test: did the indictment charge 
(a) a conspiracy to do an unlawful act or (b) a lawful act by unlawful 
means. (Duplex Printing Co. v. Deering, 254 U. S. 443; Cooper v. O'Connor. 
69 Ap. D. C. 100, 99 F. (2) 135.) Finding that viewing the alleged conspiracy 
as a whole (U. S. v. Patten, 226 U. S. 525, 544) there was no showing of 
either, the Court could only dismiss. 


s 


n 

What the indictment Charges 

The indictment charges that the defendants engaged in an 
unlawful conspiracy “to eliminate and suppress competi¬ 
tion in the sale of milk and the purchase of milk by defend¬ 
ant distributors” and in its resale by the distributors to the 
public in the Washington metropolitan area, in violation of 
Sec. 3 of the Sherman Act (par. 35 Indict, Gov. brief p. 
49). It is impossible to tell from the above whether the 
charge involves “restraint” under Sec. 1 of the Sherman 
Act, or monopoly under Section 2—each might suppress 
competition. 

Contrary to the Government’s charge (Gov. br. p. 20) 
that defendants seek to isolate each part of the indictment 
in violation of the axiom that it must be judged as a whole, 
defendants are forced to analyse the separate parts solely 
because the indictment charges a conspiracy “ to suppress 
competition” (Ind. par. 35, Gov. br. p. 49) in the purchase 
and sale of milk. As under the Clayton Act and the Cap- 
per-Volstead Acts every contract allowable thereunder 
must, perforce, suppress competition in the sale of milk, 12 
each separate paragraph in the charging part of the indict¬ 
ment must be subjected to scrutiny to- see if, singly or in 

aggregate, they show something not licit under those Acts. 

• 

At the outset, we ask this Court to beware of the follow¬ 
ing statement from the Government’s brief, p. 16: 

“The essential charge of the indictment is that ap¬ 
pellees undertook by their combination to eliminate and 
suppress competition in the milk industry in order to 
enhance prices 

There is not a word to this effect in the charging part of 
the indictment 1 * (Ind. pars. 35-36; Gov. brief pp. 49-53). 

- Appalachian Coals v. U. S., 288 U. S. 344, 360-361; Board of Trade v. 
U . S., 2A6 U. S. 231, 238. 

“Among the effects of the conspiracy is the allegation par. 38 (c) of an 
inci-ease in the price to consumers. (Ind. par. 35, Gov. br. p. 49.) 
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The indictment charges a conspiracy “to eliminate and 
suppress competition in the sale of milk to and the purchase 
of milk by” the distributors and in the resale of fluid milk 
and cream to the consnmers in the Washington metropolitan 
area 14 (Ind. par. 35, Gov. br. p. 49). 

We ask the Court also to note that the conspiracy is not 
to suppress competition in the sale of all milk, as in U. 8. v. 
Borden f 28 F. Snpp. 177,180-181; 308 U. S. 188,205, but, only 
in the purchase and sale of the co-operative’s own product. 

The Government’s discussion of the indictment empha¬ 
sizes as criminal the aggregate of the following: 

(a) The full-supply contracts under which non-Asso¬ 
ciation producers were denied an opportunity to sell 
milk to distributors handling 86% of the product (Goy. 
br. pp. 16-17), 

(b) Refusal to sell outside distributors at prices as 
low as those charged holders of full supply contracts, 
thus depriving the 14% of outsider distributors of the 
power to buy a-s cheaply as the others (Gov. br. p. 17), 

(c) The division of milk into Classes I, H, and III 
and the agreement of distributors not to sell fluid milk 
to the public at prices below Class I, thus depriving the 
public of the lower “average” price (Gov. br. 17-18). 

In order, as the Government says, to “bolster” the agree¬ 
ment that Class II and HE milk should not be re-sold 
as fluid milk (Gov. br. p. 18), the Government argues de¬ 
fendants in effect policed the plan by agreeing to remove 
“excess” milk from the market, by agreeing to charge high¬ 
er prices to non-contracting distributors, by inducing the 
Health Department to prevent importation of “outside” 
milk, by supplying below cost milk to defendant distribu¬ 
tors to engage in price cutting, by interfering with non- 
contracting distributors’ transport of milk, and by forc¬ 
ing them out of business and into bankruptcy (Gov. br. p. 
19). To insure the above, the defendants would discuss 
and agree on re-sale prices. 

I 

“ As we shall show later, this is an entirely colorless charge tinder the 
provisions of the Copper-Volstead Act, 7 U. S. C 191-192. 
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The Government characterizes the above as “direct price 
firing agreements, coupled with boycott and coercion” 
(Gov. br. p. 19). 

i 

As to Milk Marketing Order 45 of the Department of 
Agriculture, the Government argues that on determination 
by defendants that the order would result in a reduction in 
purchase price, and sale price of milk, the defendants con¬ 
spired to abandon it and to cause it to be terminated (Gov. 
br. p. 51). Also, that defendants would conspire to induce 
the Virginia State Milk Marketing Commission to fix mini¬ 
mum prices for the purchase and sale of milk, which would 
eliminate provisions of prior orders, and of Order No. 45, 
above, providing for seasonal reduction in the purchase 
price of milk (Gov. br. p. 51). 

As to the Federal and State Milk Orders, the Government 
contends the defendants conspired “to install by private 
agreement” a plan which would continue in effect the fea¬ 
tures of these orders favorable to them and eliminate those 
features deemed detrimental, and that defendants “may 
not have it both wavs” (Gov. br. p. 37). 

It is evident that the scheme “to eliminate and suppress 
competition” (Ind. par. 35, Gov. br. p. 49) lies in the full- 
supply contracts, the refusal of the co-operative to sell non¬ 
contracting distributors at the same prices; the classifica¬ 
tion of milk into Classes I, II and 111; and the agreement 
not to resell fluid milk to the public at prices below Class I. 
Unless the above acts will suppress competition it is ob¬ 
vious that under Apex Hosiery Co. v. Leader, 310 U. S. 469, 
the alleged steps to make the scheme effective, would not 
have, or be intended to have, effects on competitive condi¬ 
tions in the industry 16 . In other words, if the scheme itself 
was not calculated to and could not suppress competition, 

" See Antitrust Immunities of Co-operatives by John Hanna, author of 
Lazo of Cooperative Marketing Associations (1931), 13 Law and Contempor¬ 
ary Problems, Summer 1948, No. 3, p. 488, 494. 
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the steps to make it operate would necessarily fall outside 
the Sherman Act. 

We propose to show that the so-called plan is entirely 
licit under the law and may exist independent of Govern¬ 
ment supervision under the Agricultural Marketing Agree¬ 
ment Act, 7 U. S. C. 601. To do this it is necessary to con¬ 
sider the economic conditions peculiar to the fluid milk 
industry (Appalachian Coals, Inc., v. TJ. S., 288 U. S. 844, 
361) of which this Court can take judicial notice (Parker v. 
Brown, 317 U. S. 341, 363). j 

i 

m 

The Economic Background 

S 

An indictment under the Sherman Act is not judged in 
vacuo hut in the light of the economic conditions peculiar to 
the industry, the practices which have obtained, the nature 
of the defendant’s plan, the reasons which led to its adop¬ 
tion and the probable consequences of the carrying out of 
the plan, (Appalachian Coals, v. U. S., 2 88 U. S. 344, 361), 
as respects “elimination and suppression of competition ,, 
(Ind. par. 35, Gov. br. p. 49). 

This Court can take judicial notice of economic condi¬ 
tions pertaining to a particular industry (Parker v. Brown, 
317 TJ. S. 341, 363). 

i 

i 

A. Growth of Co-operatives: 

Agricultural co-operatives are of recent origin and are 
a sort of stepchild of modern economic life, as labor unions 
were until recently. Fifty years ago the Constitutions of 
Utah, Idaho and Montana prohibited agricultural corabina- 
tions which in any way sought to control the price of agri¬ 
cultural products. 1 At that time there were no co-opera- 

1 See The Trend of Judicial Decisions in Cooperative Marketing, 13 Law 
& Contemporary Problems. (1948, p. 475-6.) 
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tive marketing statutes. 2 In 1895 in Ford v. Chicago Milk 
Shippers Assn., 46 Ill. App. 576, 39 N. E. 651, a co-opera¬ 
tive association was denied recovery for milk sold and 
delivered on the sole ground it had fixed prices in violation 
of the State anti-trust law. In 1897 a Federal court in In 
re Grice, 79 F. 627, held unconstitutional as class legislation 
a Texas statute exempting agricultural co-operatives from 
a state anti-trust law. Possibly the high water mark of 
repressive judicial opinion was Connolly v. Union Sewer 
Pipe Co., 3 184 U. S. 540 wherein the Supreme Court held in 
1902 that exemption of agricultural producers from a state 
anti-trust law was unconstitutional class legislation. 4 
Under the controlling influence of the Connolly case, 350 
farmers who raised hogs and formed a marketing co-op¬ 
erative were permanently enjoined by a hog (buyer who 
claimed he was prevented from competing with its mem¬ 
bers in purchasing hogs and thus had to pay a higher price 
(Reeves v. Decorah Farmers 9 Co-op. Soc., 160 Iowa 194, 
141 N. W. 844 (1913). It was not until Burley Tobacco 
Society v. Gillaspy, 51 Ind. App. 583, 100 N. E. 89 (1912) 
that the modern doctrine of co-operatives was announced. 
Needless to say the above cases, with the exception of the 
Gillaspy case have long since 'been overruled. 5 In Stark 


* Liberty Warehouse Co. v. Burley Tobacco Growers Co-op. Assn.. 208 
Ky. 643, 271 S. W. 695. 

‘Specifically overruled in Tigner v. Texas, 310 U. S. 141, 147. 

4 A comparable moment in the struggle of labor unions was the Danbury 
Hatters Case. See Loewe v. Lawler, 206 U. S. 274 (1907). 

*Cf. Tobacco Growers’ Co-op. v. Jones, 185 N. C. 265, 117 S. E. 174 (1923): 
Washington Cranberry Growers’ Assn. v. Moore, 117 Wash. 430, 201 Pac. 
773 (1921); Northern Wis. Co-op. Tobacco Pool v. Bekkedal, 182 Wis. 
571, 197 N. W. 936 (1924) ; Minnesota Wheat Growers Co-op. Marketing 
Assn. v. Huggins, 162 Minn. 471, 203 N. W. 420 (1925) ; Harrell v. Cane 
Growers Co-op. Assn., 160 Ga. 30, 126 S. E. 531 (1925); Dark Tobacco 
Growers’ Co-op. Assn. v. Dunn, 150 Tenn. 614, 266 S. W. 308 (1924); 
Anaheim Citrus Fruit Assn. v. Yeoman, 51 Cal. 759, 197 Pac. 959 (1921). 
See also cases cited in U. S. v. Rock Royal Co-operative, 307 U. S. 533. 
563» note 27, referred to in Tigner v. Texas, 310 U. S. 141, 146, note 3; 
Hanna, Law of Cooperative Marketing Associations, pp. 26-111. 
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County Milk Producers Assn. v. Tdbelmg, 129 Ohio St. 159, 
194 N. E. 16; 98 A. L. R. 1393, the Court held specifically, 
as to a dairymen’s co-operative, that its use of full supply 
contracts and a classified milk marketing plan did not 
violate a state anti-trust law. j 

From the beginning, farmers’ co-operatives were bitterly 
opposed by corporate capital, for understandable reasons 
later made clear by the Supreme Court in Tigner v. Texas , 
310 U. S. 141, 144-5 and referred to in U. S. v. Rock Royal 
Co-operative, 307 U. S. 539, 550. The basic reason for this 
opposition was that without organization the farmer was 
at the mercy of the large packer, processor or milk dis¬ 
tributor who could offer what he liked for the farmer’s 
product. As said in House Report No. 24, 67th Congress, 
1st Session, pp. 2-3, relative to the pending Capper-VoU 
stead Act: ; 

“Whenever a farmer seeks to sell his products, he 
meets in the market-place the representatives of vast 
aggregations of organized capital that largely deter¬ 
mines the price of his products. Personally, he has 
very little if anything to say about the price. If he 
seeks to associate himself with his neighbors for the 
purpose of collectively negotiating for a fair price, he 
is threatened with prosecution.” 

It has also been said: 

“It is not natural for the buyer of any commodity to 
have the whole say as to what he shall pay for the 
article he buys.” Slocum, G. W., “Increased Efficiency 
in a Dairy Co-operative” f American Co-operation, 
vol. H, 1926, pp. 78-79. Also: 

“Being out of touch with the consuming market, the 
individual producer was at the mercy of these middle¬ 
men. He was never entirely sure of a market for his 
milk. Often during the flush season of milk production, 
if a distributor no longer wanted to use a producer’s 
milk he could and often did refuse his supply on the 
plea that he could buy cheaper from someone else. 




Bather than be forced to look for a new market, snch 
producers would very likely accept the low prices of¬ 
fered. Dealers could by playing producers against each 
other keep prices of milk at unduly low levels. ’’ Federal 
Trade Commission, Co-operative Marketing, S. Doc. 
No. 95, 70th Cong., 1st Sess., p. 27. 

Whereas in 1900 there was not a single Federal statute 
on the books favoring a co-operative, a partial list now in¬ 
cludes the War Finance Corporation Act of 1918 , 40 Stat. 
506, 15 U. S. C. 331-374; the Federal Intermediate Credit 
Bank Act of 1923 , 12 TJ. <3. C. 1021; the Agricultural Mar¬ 
keting Act of 1929 , 12 U. S. C. 1141; the Farm Credit Act 
of 1933 , 12 TJ. S. C. 1134, 1134 f; the Rural Electrification 
Act of 1936 , 7 TJ. S. C. 901; the Packers and Stockyards Act 
of 1921 , 7 TJ. S. C. 181; the Grain Futures Act of 1922 , 12 
Stat 998, 1001; the Commodity Exchange Act of 1936 , 7 
TJ. S. -C. 1; the Co-operative Marketing Act of 1926 , 7 
TJ. S. C. 451 and the Agricultural Marketing Agreement 
Ad of 1937 , 50 Stat. 246, as amended, 7 TJ. S. C. 601. 

Since 1926 every Federal Revenue Act has exempted 
farmers’ co-operatives from taxation.® In addition, they 
are mentioned in the Clayton Act, 15 TJ. S. C. 12-27; the 
Capper-Volstead Act, 7 TJ. S. C. 291, 2; the Robinson-Pat- 
man Ad, 15 TJ. S. C. 13-13C; and the Bituminous Coal Act, 
15 TJ. S. C. 833(i). The Appropriations 9 Ads for the De¬ 
partment of Justice from 1914 through 1928 expressly pro¬ 
hibited the use of any funds for prosecution of farm co¬ 
operatives for efforts “to obtain and maintain a fair and 
reasonable price for their products”. 7 

The Capper-Volstead Ad, 7 TJ. S. C. 291-292, passed in 
1922 is the basic and most important Federal statute re¬ 
lating to agricultural co-operations. 

•The present law is Internal Revenue Code Sec. 101(12). 

’ Such as in 41 Stat. 336-337. 


Every state has now enacted an Agricultural Co-opera¬ 
tive Law, thirty-nine states having adopted the Standard 
Co-operative Marketing Act. 8 

i 

B. Differentiation in Treatment of Agriculture and Industry: 

i 

Legislative and judicial recognition of the need for treat¬ 
ing agriculture differently from industry in the economy 
is clearly evidenced by the Supreme Court’s decision in 
Tigner v. Texas , 310 U. S. 141, 145 (1940). Beferring to 
anti-trust legislation following the Civil War, Mr. Justice 
Frankfurter said: 

\ i 

“Pressure for this legislation came more particularly 
from those who as producers, as well as consumers, 
constituted the most dispersed economic groups. These 
large sections of the population—those who labored 
with their hands and those who worked the soil—were 
as a matter of economic fact in a different relation to 
the community from that occupied hy industrial com¬ 
binations. Farmers were widely scattered and inured 
to habits of individualism; their economic fate was in 
large measure dependent upon contingencies beyond 
their control.” 

The Court then pointed out that legislation such as that 
of Texas was directed toward curbing industrial and com¬ 
mercial combinations, and did not visit the same condem¬ 
nations upon collaborative efforts by farmers (because they 
were felt to have a different economic significance. Contin¬ 
uing, Justice Frankfurter said: 

i 

* Sec Hanna, the Iurw of Cooperative Marketing Associations, p. 44. The 
best source book on the history and operations of cooperatives is the Fed¬ 
eral Trade Commission's study “Cooperative Marketing" by Millard F. Hud¬ 
son. Sen. Doc. No. 95, 70th Cong. 1st Sess. The growth of co-operative milk 
marketing on a large scale dates back to 1916. Gaumnitz & Reed, op. cit. p. 
26; Metzger op. cit. p. 3. Cooperative Marketing Statutes were commended 
by the Supreme Court in Liberty Warehouse v. Burley Cooperative, 276 U. S. 
71, 92-93. See also Report on Cooperative Marketing, by Federal Trade 
Commission Doc. No. 95, 70th Cong. 1st Sess. p. 341. • 
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“• • • an impressive legislative movement bears wit¬ 
ness to general acceptance of the view that the dif¬ 
ferences between agriculture and industry call for dif- 
«ferentiation in the formulation of public policy. The 
states as well as the U. S. have sanctioned co-opera¬ 
tive action by farmers; have restricted their amena¬ 
bility to the anti-trust law; have relieved their organi¬ 
zations from taxation .’ 9 citing the Capper-Volstead 
Act, the Clayton Act and the Internal Revenue Act. 

In holding that the State of Texas could constitutionally 
promote its policy of freedom for economic enterprise by 
utilizing the criminal law against various forms of com¬ 
bination and monopoly, but exempt from criminal punish¬ 
ment corresponding activities of agriculture, the Court 
stated: 

“At the core of all these enactments [Capper-Volstead 
Act, Clayton Act, New York Milk Control Act, and 
similar state enactments] lies a conception of price and 
production policy for agriculture very different from 
that which underlies the demands made upon industry 
and commerce by anti-trust law (noting the findings 
and declarations of policy embodied in the Agricultural 
Adjustment Act of 1938). These various measures 
are manifestations of the fact that in our national 
economy agriculture expresses functions and forces 
different from the other elements in the total economic 
process” (pp. 146, 147). 

And in U. S. v. Rock Royal Co-op., 307 U. S. 533, 563, the 
Supreme Court said: 

“Different treatment has been accorded marketing co¬ 
operatives by state and federal legislation alike • • • 
these agricultural co-operatives are the means iby which 
farmers and stockmen enter into the processing and 
distribution of their crops and livestock. Distinction 
between such co-operatives and business organizations 
have repeatedly been held to justify different treat¬ 
ment” 

In Liberty Warehouse Co. v. Burley Co-op., 276 U. S. 71, 
92, the Supreme Court said; 
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“It is stated without contradiction that co-operative 
marketing statutes substantially like the one under 
review have been enacted 'by forty-two states. Con¬ 
gress has recognized the utility of co-operative as¬ 
sociation among farmers in the Clayton Act (October 
15, 1914, chap. 323) 38 Stat. at L. 731; the Capper- 
Volstead Act (February 18, 1922, chap. 57) 42 Stat. 
at L. 388, TJ. S. C. title 7, §291; and the Co-operative 
Marketing Act of (July 2) 1926 (chap. 725) 44 Stat. at 
L. 802, U. S. C. title 7, §414-1 (Mason’s). These sta¬ 
tutes reveal widespread legislative approval of the 
plan for protecting (93) scattered producers and ad¬ 
vancing the public interest” (pp. 92, 93). 

• • • 

“The opinion generally accepted—and upon reason¬ 
able grounds, we think—is that the co-operative mar¬ 
keting statutes promote the common interest. The 
provisions for protecting the fundamental contracts 
against interference by outsiders are essential to the 
plan. This court has recognized as permissible some 
discrimination intended to encourage agriculture” (p. 
96). 

C. Economic Conditions Peculiar To The Milk Industry: 

In Nebbia r. New York, 291 U. S. 502, 516, the Supreme 
Court made a survey of the milk industry, which was Ijater 
approved in U. S. v. Rock Royal Co-operative, 307 U. S. 
533, -549. Starting with the premise that milk is an essen¬ 
tial item of diet, but unfortunately perishable, the Court 
referred to “the prevalence of unfair and destructive trade 
practices in the distribution of milk”* and then stated: 

“The fluid milk industry is affected by factors of 
instability peculiar to itself which call for special 
methods of control. Under the best practicable ad¬ 
justment of supply to demand the industry must carry 
a surplus of about 20 per cent, because milk, an essen¬ 
tial food, must be available as demanded by consumers 
every day in the year, and demand and supply vary 
from day to day and according to the season; but milk 

•Nebbia v. New York , 291 U. S. 502, 517. 
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is perishable and cannot be stored. Close adjustment 
of supply to demand is hindered by several factors dif¬ 
ficult to control. Thus surplus milk presents a serious 
problem, as the prices which can be realized for it for 
other uses are much less than those obtainable for milk 
sold for consumption in fluid form or as cream. A 
satisfactory stabilization of prices for fluid milk re¬ 
quires that the burden of surplus milk be shared 
equally by all producers and all distributors in the 
milk-shed. So long as the surplus burden is unequally 
distributed the pressure to market surplus milk in 
fluid form will .be a serious disturbing factor. The 
fact that the larger distributors find it necessary to 
carry large quantities of surplus milk, while the small¬ 
er distributors do not leads to price-cutting and other 
forms of destructive competition. Smaller distribu¬ 
tors, who take no responsibility for the surplus, by 
purchasing their milk at the blended prices (i. e. an 
average between the price paid the producer for milk 
for sale as fluid milk, and the lower surplus milk price 
paid by the larger organizations) can undersell the 
larger distributors. Indulgence in this price-cutting 
often compels the larger dealer to cut the price to his 
own and the producer’s detriment” (Nebbia v. N. Y., 
291 U. S. 502, 517-518). 

Almost the same words were used in the Rock Royal case: 

“It is generally recognized that the chief cause of 
fluctuating prices and supplies is the existence of a 
normal surplus which is necessary to furnish an ade¬ 
quate amount for peak periods of consumption. This 
results in an excess of production during the troughs 
of demand.” 

• • • 

• 

“Since all milk produced cannot find a ready market 
as fluid milk in flush periods, the surplus must move 
into cream, butter, cheese, milk powder and other more 
or less nonperishable products. Since these manu¬ 
factures are in competition with all similar dairy prod¬ 
ucts, the prices for the milk absorbed into manufac¬ 
turing processes must necessarily meet the competition 
of low-cost production areas far removed from the 
metropolitan centers. The market for fluid milk for 
use as a food beverage is the most profitable to the 
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producer. Consequently, all producers strive for the 
fluid milk market.” 

• * • 

“Since these producers are numerous enough to 
keep up a volume of fluid milk for New York distribu¬ 
tion beyond ordinary requirements, cut-throat compe¬ 
tition even among them would threaten the quality and 
in the end the quantity of fluid milk deemed suitable 
for New York consumption. Students of the problem 
generally have apparently recognized a fair division 
among producers of the fluid milk market and utiliza¬ 
tion of the rest of the available supply in other dairy 
staples as an appropriate method of attack for its 
solution.” 307 U. S. 533, 549-550. 

The conclusion becomes inescapable, then, that the in¬ 
terplay of the normal demand, production and distributive 
forces in the fluid milk market necessitates a daily and 
seasonable surplus of fluid milk, and that this surplus must 
•be converted into relatively non-perishable manufactured 
dairy products. TJnder any system of pricing milk to pro¬ 
ducers, this surplus has a depressive effect for two reasons. 
First, the manufactured dairy products made therefrom 
must compete in the local market with similar products 
shipped in from other areas—a condition which cannot 
prevail as to milk used in fluid form because its bulk, weight 
and perishability prohibit its shipment for such long dis¬ 
tances as manufactured dairy products, and necessarily 
create a milk shed. Second, the costs of production of milk 
for manufacturing purposes in the great dairy regions re¬ 
mote from fluid markets are much lower than in the metro¬ 
politan fluid milk shed, due to the great natural advantages 

i 

of such regions and to the absence of health and sanita¬ 
tion requirements exacted of the producer for the fluid milk 
market. j 

• i 

Therefore, in terms of whole milk equivalent, the prod¬ 
ucts made from the locally-produced surplus over fluid 
milk requirements bring a substantially lesser return than 



the same milk would .bring if it could have found a market 
as fluid milk. 

As the New York Appellate Division has well said: 

“All of this surplus must be manufactured into per¬ 
manent products, such as butter, cheese, evaporated 
milk, etc., but, when it is so manufactured, it comes in¬ 
to competition with country-wide and world-wide mar¬ 
kets, and commands a much lower price. Milk prod¬ 
ucts manufactured from milk produced in the middle 
west, for example, carry a lower production cost, be¬ 
cause the milk is produced on cheaper land, with 
cheaper feed, and under less restricted conditions 
than are required by the New York fluid milk market. 
The problem of the farmer, therefore, who is in the 
New York milk zone, is the problem of disposing of his 
surplus to the best advantage.” Barnes v. Dairymen 7 s 
League Co-operative Association, 220 App. Div. 624, 
627-28, 222 N. Y. S. 294, 296-97. 


The problem of the fluid milk producer in obtaining a 
fair price for his milk from the distributors is precisely 
this surplus, daily and seasonal, which cannot bring the 
price which fluid milk will return because the products of 
the surplus sell for less than fluid milk. Where producers 
do not have bargaining associations, the price for the sur¬ 
plus may set the price for all milk. The Court in the Barnes 
case, supra, observed: 

“If there were no organized groups to care for the 
seller’s interests, then these individual producers 
would be part of a general competitive scramble for 
the best market, and would undoubtedly depress that 
market to a point not far above the market for manu¬ 
factured milk.” 220 App. Div. 624, 643, 222 N. Y. S. 
294,309. 

It is apparent that such a result would be intolerable 
for the high cost producers of fluid milk and would seri¬ 
ously upset the maintenance of an adequate and constant 
supply of healthful milk. • 
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Where the producers are organized and bargain col¬ 
lectively with the distributors, their co-operative finds at 
once that the normal daily and seasonal surpluses pose a 
major problem in determining the basis upon which it will 
sell milk. Suppose it adopts a flat price policy, disregard¬ 
ing dealers’ utilization. At once the co-operative faces 
what the Barnes case points out, viz., that the distributors 
will insist upon a price low enough to protect them on that 
portion of the surplus which must be manufactured, driv¬ 
ing the price of the fluid milk producers down toward that 
of the low-cost manufactured milk producers. But even if 
the farmers are successful in overcoming this insistence to 
some degree, the surplus problem is by no means solved. 

“Co-operatives, in bargaining for flat prices, found 
that two major difficulties confronted them. These 
were: 

(1) If they bargained for a flat price which would 
closely approximate the weighed average of the 
prices that would tend to prevail for milk and the 
cream and other product equivalent of milk f. o. b. 
city (and it probably is a reasonable presumption 
that they would bargain for prices somewhat high¬ 
er than such weighed average), the distributor 
who utilized a higher proportion of his receipts in 

' fluid form than the average for the market would 

be placed at an advantage as compared to the dis¬ 
tributor who utilized a lower proportion than the 
average; and 

(2) Under the flat price system distributors who util¬ 
ized a significant proportion of their total receipts 
in product form tended to cut off producers in or¬ 
der to bring their receipts and fluid milk sales into 
closer adjustment, or refused to bargain with the 
co-operative.” Gaumnitz & Reed, op. cit., supra, 
p. 30. 

Ultimately, of course, as the disadvantaged distributors 
strove to increase their proportion of fluid milk sales by re¬ 
ducing their intake, the entire burden of the surplus would 
fall upon the producers who had been serving them, who 


perforce would dump their excess high cost fluid milk on a 
low-priced manufacturing market or waste it as stock feed 
—a burden no easier to bear because other producers who 
supplied distributors who had disproportionately high fluid 
sales enjoyed a constant outlet. (1) 

D. Tile Common Solution: Classification of Milk: 

Upon the fundamental co-operative principle that its 
producers should have equal treatment from the associa¬ 
tion, the co-operatives turned to the classified-price plan. 
Under such a plan the surplus milk burden is borne by all 
producers in the association in proportion to their produc¬ 
tion. Since each dealer pays for milk upon the basis of 
utilization rather than a flat price and since the resulting 
receipts are pooled and returned to producers in propor¬ 
tion to their sales, all producers receive the same price and 
file price each receives. covers his pro rata share of the 
higher and lower priced uses. The plan, at the same time, 
allows each dealer to pay for his milk upon the basis of the 
disposition he must make of it. Thus the wholly unnatural 
advantages which one dealer may have over another in 
purchasing milk under the flat price system are removed. 

The truth is that fluid milk is not one commodity, but 
several, depending on the use made of it. This peculiar 
characteristic is, as has been shown, due to a complex of 
demand, supply, cost and production factors which force 
the distributor to sell his milk at a number of prices ac¬ 
cording to the form in which he markets it. 

w In Great Britain the Milk Marketing Board allowed large, but not small, 
distributors a rebate on surplus milk which later had to be manufactured. 
A Parliamentary Committee of Investigation overruled the protest of the 
small distributors holding the order was justified viewing the industry as a 
whole. See Jewkes, Ordeal by Planning t (1948) p. Ill, a penetrating analy¬ 
sis of the confusion to which the Governmental planners have reduced the 
British economy. 
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That practice, in turn, necessarily is reflected in the co¬ 
operative’s treatment of distributors. Ail that the classi¬ 
fied price system does is to recognize the inescapable mul¬ 
tiple-price structure of distributors’ prices and to attempt 
the fair apportionment among producers of the burdens 
consequent therefrom. This plan, is, then, a means of ad¬ 
justing producer returns to the normal characteristics of 
a fluid milk market. (1) j 

nr 

The Classification of Milk into Classes I, II and ED Has 
Repeatedly Been Approved by the Courts 

As already indicated, the heart of the alleged scheme 
4 4 to suppress competition” (Ind. par. 35, Gov. br. p. 49) is 
the classification of milk, according to its use, charged in 
par. 36 f of the Indictment and the prices fixed for each 
class (Ind. par. 36 f and 36 g, Gov. br. pp. 50-51). i 

The Classification plan for selling milk antedates the Milk 
Marketing Act and was accepted practice when that statute 
was passed. (See Gaumnitz & Reed, op. cit p. 28-31; Metz¬ 
ger, Coop. Marketing of Milk , Techn. Bui. No. 179, p. 17-21, 
U. S. Dept, of Agr.; Bartlett, Coop, in Marketing Dairy 
Products f p. 11-12; Horner: A Comparative Study of Var¬ 
ious Fluid Milk Marketing Plans , American Cooperation, 
1926, Yol. n, p. 24. 

i • 

The Agricultural Marketing Agreement Act of 1937, 7 
U. S. C. A. § 601 et seq., contains elaborate and detailed pro¬ 
visions for the use of the classified price system and the fix¬ 
ing of minimum prices by the Secretary of Agriculture^ In 

a> Milk markets using classified price plans grew from 2 in 1918 to 30 in 
1933; Gaumnitz & Reed op. cit. Table 12, p. 31. All present day producers 
operating under either State or Federal milk marketing Orders operate under 
classified price plans. Source of information. Milk Division, Department of 
Agriculture. 
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the light of its legislative history, it is clear that these pro¬ 
visions were drawn from the trade practices, customs and 
procedures of the fluid milk industry. In House Report No. 
1241, 74th Congress, 1st Session, page 9, is the following 
statement regarding this legislation: 

“Third, Subsection (5) of the proposed Section 8c 
states specifically the terms which may be included in 
orders relating to milk and its products. These terms 

follow the methods employed by cooperative associa¬ 
tions of producers prior to the enactment of the Agri¬ 
cultural Adjustment Act.” (Underscoring added.) 

This classification was considered by the Supreme Court 
in U. S. v. Rock Royal Co-Operative, 307 U. S. 533, 549-551. 
The Court quoted the Agricultural Adjustment Act, Sec. 
8 c (5), 7 U. S. C. A. Sec. 608 c (5) (A) providing that in 
the case of milk a marketing order issued by the Secretary 
shall contain a provision: 

“ (A) Classifying milk in accordance with the form 
in which or the purpose for which it is used, and fixing, 
or providing a method for fixing, miniumm prices for 
each such use classification winch all handlers shall 
pay.” 

Referring to the above classification as a method of com¬ 
bating the cut-throat competition which was destroying the 
industry 10 the Supreme Court said: 

“Students of the problem generally have apparently 
recognized a fair division among producers of the 
fluid milk market and utilization of the rest of the avail¬ 
able supply in other dairy staples as an appropriate 
method of attack for its solution.” (Op. 550) 

The Court then said, referring to Marketing Order No. 
27 that the Secretary “fixed a minimum price for milk to 
be determined from time to time by formula (Op. p. 554). 

“Sec U. S. v. Rock Royal Co-Op., 307 U. S. 533, 549-550, quoted supra, 
present brief p. 18. 
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This minimum price involved “various differentials based 
upon use” (Op. p. 554). The handlers were “required to 
file reports as to their receipts and utilization of milk of 
the various classes (Op. p. 554) and the uniform price is 
based on” the amount of milk (classified according to its 
use) multiplied by the minimum prices fixed “for the differ¬ 
ent classes of milk” (Op. p. 555). These provisions “give 
uniform prices to all producers * # • in accordance with the 
general use of milk” (Op. p. 555). The Court said “The 
defendant’s profit or loss depends upon the spread each 
receives -between the class price and the sale price (Op. p. 
561). i 

The Supreme Court squarely sustained the constitution¬ 
ality of the Act and the Milk Marketing Order in respect 
of minimum prices based on a classification of milk accord¬ 
ing to use as herein (Op. pp. 568-569). 11 

As already seen in Nebbia v. New York, 291 U. S. 502, 
518, the Supreme Court said: j 

“A satisfactory stabilization of prices for fluid milk 
requires that the burden of surplus milk be ‘ shared 
equally by all producers and all distributors in the 
milk shed.” (Op. pp. 517-518). 

j 

r * * 

In Nebbia v. New York, supra, the milk involved was 
classified as herein (Op. pp. 516-520; see also People v. 
Nebbia, 262 N. Y. 259; 186 N. E. 694). 

After Z7. S. v. Borden, 308 U. S. 188 was reversed a 
consent decree was entered containing this proviso: j 

“provided, however, that nothing contained herein 
shall prevent the granting of differentials or adjust¬ 
ments which make only due allowances for differences 

"We will discuss later the Government’s implication that a classification of 
milk good under the Act is illegal and immoral outside of the Act (Gov. br. 
pp. 36-37). See present brief p. 41. 
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in quantity, grade, quality, the purpose for which the 
milk or cream is to he used or consumed, location of 
farm where produced, place of delivery, or differences 
in the cost of sale or transportation.” U. S. v. Borden 
Co. et al., (D. C., N. D. IlL, Eastern Division), No.' 
2088, Sept. 16, 1040, Consent Decree, Paragraph VI 
(b). (Emphasis added.) 

In other words, the Government itself in the person of the 
Attorney General has itself conceded the validity of classi- 

i 

fication of milk by its use, and has secured court approval 
thereof. 

In U. S. v. Shissler, 7 F. Supp. 123, 125, the Secretary 
of Agriculture obtained an injunction against distributors 
for violation of a license to sell milk based on the present 
classification. The Court said: 

“Class I is such milk as is sold by the distributors as 
whole milk for consumption in the Chicago Sales Area. 
Class II is that which is used by the distributors to 
produce cream for sale by the distributors as cream 
for consumption in the Chicago Sales Area. Class III 
comprises the milk purchased by the distributors in 
excess of Class I and Class II and is used for the pro¬ 
duction of butter, cheese, and other manufactured milk 
products.” 

The Court noted the reasons for such a plan, as follows: 

“As the returns for fluid milk when sold to the con¬ 
sumer vary, depending on whether it is sold to be con¬ 
sumed as fluid milk, as cream, or in the form of butter, 
cheese, or other manufactured milk products, and as 
the aim of the Secretary is to secure the same price 
to each producer, no matter what the ultimate use of 
his milk may be * * * each distributor is required • • • 
to report to the Market Administrator, among other 
things, the names of the producers from whom he has 
purchased milk, the quantities purchased from each, 
the quantities sold by him, and the uses thereof • • •” 
7 F. Supp. 123, 125. 

The judgment granted the injunction and upheld the 
license as within the commerce power, both as to interstate 
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and intrastate milk, and also held, in the light of the Nebbia 
case, supra , that the pricing provisions did not contravene 
the Fifth Amendment. Since Section 8 (3) of the Agricul¬ 
tural Adjustment Act of 1933 contained no provisions re¬ 
garding the pricing structures imposable by license, the 
decision holds, in effect, that the classified-price plan is 
reasonable in itself, and that its propriety does not depend 
upon some statute specifically allowing it under public con¬ 
trol (cf. Agricultural Marketing Agreement Act of 1937, 
sec. 8c, 7 U. S. C. A. sec. 608c). 

i 

Moreover, the very existence of statutes providing for 
administration of milk prices in fluid milk sheds by the use 
of classified prices argues the propriety of such system 
independent of statute; for the legislatures certainly may 
he presumed to have adopted pricing structures appropriate 
to the industry. 1 The Agricultural Marketing Agreement 
Act of 1937 specifically provides for classifying milk in 
accordance with its use, the fixing of minimum prices for 
each classification, and for a blended price to the producer 
(50Stat. 246,7 U. S. C. A. sec. 608c (5) ). Similar provisions 
have appeared in milk legislation of a number of states. 2 

1 Works Projects Administration, Marketing Laws Survey, op. ciL, supra, 
note 1, p. 46. In West Coast Hotel Co. v. Parrish, 300 U. S. 379, 399, the 
Supreme Court said: “The adoption of similar requirements by many states 
evidences a deep-seated conviction both as to the presence of the evil I and 
as to the means adopted to check it." 

*5 Code of Alabama, Title 22. sec. 223 (1940); Deering’s California Code, 
Agriculture secs. 735.3(b), 736.3(b), 736.3(e) (Supp. 1947); Conn. Gen. 
Stats., Suppl. 1935 sec. 801c, Supp. 1939 sec. 717c; 16 Fla. Stats. Ann. sec. 
501.13(4); Georgia Code Ann. Title 42, sec. 552 (Park et al. Supp.),! last 
extended and amended Ga. Laws 1945 p. 410; Bums Indiana Stat. Ann. secs. 
15-1705(12), 15-1710 (Supp. 1939), now expired, (Supp. 1947) ; Maine Laws 
1944 ch. 28 secs. 1 and 4; VoL 3 Ann. Laws of Mass., ch. 94 A sec. 11(b); 
Vol. 9 Mich. Stats. Ann. (Henderson) sec 12.805 (19) (Supp. 1940—now 
repealed) (Supp. 1947); Vol. 2 Rev. Code of Montana sec. 2639.7; VoL 1 
Rev. Laws of New Hamp. Ch. 196 sec. 7 (1942); 2 B. ConsoL Laws of N. Y. 
(McKinney) Ann. Agriculture and Markets Law sec. 258-m(3); VoL 4 
Ore. Comp. Laws Ann. secs. 34-1012-1013. Title 31 Penna Stats. Ann, sec. 
700j-804 (Supp. 1947) ; Laws of Vermont 1937 No. 99 sec. 6; Virginia Code 
of 1942 Ann. (Michie) sec. 1211y(j). 
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Quite aside from any question of whether such federal and 
state legislation may be construed to authorize the classi¬ 
fied-price plan even where an order thereunder is not in 
effect, a point dealt with hereinafter, (1) the unanimity with 
which milk control legislation and administrative action 
thereunder have employed this system is a conclusive 
demonstration that it is the proper method for fluid milk 
producers to use in pricing their milk. Indeed, the thorough 
report of the New York Joint Legislative Committee specif¬ 
ically recommended the “universal application of the class¬ 
ified-price plan”, together with effective co-operative organ¬ 
ization as the best hope for the industry on a permanent 
basis. (Report of Joint Legislative Committee to Investi¬ 
gate the Milk Industry, Legislative Document (1933) No. 
114, Part I—Conclusions and Recommendations, par. 6). 

Finally, the Federal Trade Commission has commended 
the classification as a method of achieving fair trade. See 
its Summary Report on the Sale and Distribution of Milk 
and Dairy Products, Recommendation 6 (House Doc. No. 
94, 75th Cong., 1st Sess. p. 37). 

Y 

Flat Price Contrasted with the Classified-Price System: 

What the Government is apparently seeking is a flat price 
system of selling milk. But this has been tried and found 
wanting. Cooperatives originally tried this method but had 
to abandon it. 1 As one authority puts it: 

m See present brief pp. 41-42. 

1 Gaumnitz and Reed, Some Problems Involved in Establishing Milk Prices, 
U. S. Dept, of Agriculture (1937) p. 28, 29. See also Bronson, Milk Price 
Formulas, Am. Cooperation, (1925) Vol. II, p. 289; Hough, “Basic and Sur¬ 
plus Milk Qassif. Policy,'’ Am. Cooperation, 1925, VoL II, p. 253; Hough, 
Basic and Surplus Milk Classification Policy, Am. Cooperation, Vol. II, p. 
253. 
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‘‘Quite naturally the flat price was first used because 
farmers were not familiar with the conditions of die 
market. It was when distributors began to ask for a 
lower price because of larger amounts of surplus that 
the producers saw the equity of a use price basis/* 


Metzger states: 


“With the coming of the cooperative association to 
represent the producers, the distributor continued to 
use the same argument for lower prices that he had 
used for years: That there was so much surplus he 
could not profitably dispose of the milk unless the 
buying price was low. In many markets it was felt that 
this was often used as an argument to place prices 
lower than they should be. It was proposed that the 
distributor show the producers exactly the quantity 
he sold for different uses, and that a basis of payment 
be arranged according to the quantities of milk sold 
in each of these classes. The plan is usually known as 
the classification plan and sometimes as the use plan.” 
Metzger, Hutzel, Cooperative Marketing of Fluid Milk, 
Technical Bulletin No. 179, p. 48. U. S. Department of 
Agriculture. 


To the same effect is Bronson, Milk Price Formulas, Am. 
Coop. 1925, VoL II, p. 289. 


The history and development of classification of milk for 


pricing is set forth in Gaumnitz & Reed, op. cit., p. 27-32, 
38, 105, who likewise discuss the “General Theory of Milk 
Prices ,, (Op. cit. p. 56-107). Their summary of the develop¬ 
ment of the theory of milk prices (p. 106-107) sustains the 
Classification system. In the same work under the heading 
“Problems of Public Policy ,, the authors discuss possi¬ 
ble reorganization of the market structure so that prices 
would be determined under conditions of simple competi- 


* Homer, A Comparative Study of Various Fluid Milk Marketing Plans, 
American Cooperation, (1926), Vol. II, p. 24. 
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tion. s The authors conclude any such plan is unfeasible 
(Gaumnitz & Read, op. cit. p. 163-164). 

It is presumably the Government’s theory that the aboli¬ 
tion of the classified milk system would result in a system 
of bargaining between defendants wherein prices would be 
arrived at by day to day bargaining depending on supply 
and demand. But such a policy assumes that demand for 
milk varies in inverse proportion to price, whereas the facts 
are that demand is inelastic. Such a policy assumes, more¬ 
over, that there is a market or exchange at which the day- 
to-day demand for fluid milk may be made known to distri¬ 
butors who may adjust their prices accordingly. As far as 
the seasonal excess is concerned, the inelasticity of con¬ 
sumer demand again forbids the simple assumptions of 
classical economics. Retail price reductions simply will not 
absorb the surplus. 

Bearing upon the foregoing, Gaumnitz & Reed, in their 
book cited above p. 90, point out: 

“A driver on a milk wagon cannot ascertain the de¬ 
mand for milk on his route until he has completed de¬ 
liveries. Thus, as a practical matter, it is impossible 
for him to adjust his prices in accordance with the 
demand situation as he finds it. The same considera¬ 
tions apply to the distributive enterprise as a whole. If 
Ike demand schedules of consumers on each milk route, 
and the aggregate demand schedules of consumers pur¬ 
chasing from each distributor and for the market as 
a whole, were known and accurately predictable from 
day to day, then the dealer could presumably quote 
prices each day on the basis of day-to-day changes in 

1 Gaumnitz & Reed, op cit, p. 161. Simple competition is used in con¬ 
trast to “complex competition,” defined by the authors theretofore. Chap. 3 
p. 42, see also p. 103, 161-163. 
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the day-to-day supply and demand situation. As a prac¬ 
tical matter, this procedure would be extremely un¬ 
workable. * * | 

The authors continue: 

“The only practical procedure is for the distributor to 
quote prices for a longer period of time, rather than 
to quote prices daily. This is the procedure distributors 
actually follow, and under these circumstances day-to- 
day variations in the demand for fluid milk (day-to-day 
variations in supply are negligible) are manifest in 
variations in day-to-day purchases by consumers at a 
constant price, rather than being manifest in day-to- 
day variations in price. Thus a distributor must always 
have on hand a volume of milk sufficient to meet the 
maximum demand he may expect from day to day. On 
the days when the demand is heavy the distributor may 
sell practically all of the milk he receives as fluid milk, 
although it is probable that he will have some milk in 
addition to that necessary to meet the maximum de¬ 
mand. Since production does not vary much from day 
to day—and there is certainly no reason to believe it 
varies precisely as demand varies from day to day—-the 
distributor will not sell all of the milk he receives each 
day as fluid miflt, but will sell what he can at the estab¬ 
lished price, diverting the remainder to use in other 
dairy products.’’ (Gaumnitz & Reed, supra, pp. 90-&1). 

VI 

Fall Supply Contracts 

Full supply contracts are ordinary and usual things in 
the milk industry and date far back. Milk being perishable, 
if a cooperative undertakes to take all their milk front the 
producers 1 it must have a steady day to day outlet through 
its distributors. The only way it can be sure of this is by 

- j 

’“Most milk cooperatives undertake to sell all the milk produced for sale 
by their members’*. (Gaumnitz & Reed. op. cit. p. 113.) 


agreements with the distributors to furnish their full sup¬ 
ply, to the extent possible. As said in Hidbert, Legal 
Phases of Cooperative Associations , Farm Credit Ad¬ 
ministration Bulletin No. 50: 

“Cooperative agricultural associations especially in 
the case of milk, frequently enter into contracts agree¬ 
ing to furnish distributors with dU the milk they may 

need during a given period.” (p. 223) 

• • • 

“Again, no reason is apparent why an association 
may not enter into an agreement to furnish a dealer 
with all of a given commodity that his business may 
require.” 2 (p. 221) 

As Gaumnitz and Reed , op. cit. p. 28, put it: “The cooper¬ 
atives once organized, were immediately faced with the 
problem of selling dU the milk of their members.” 

Full supply contracts with distributors are the normal 
counterpart of the cooperative’s agreement to market all 
the producers milk. They are mutually advantageous in that 
the buying party always knows where to buy and the selling 
party to sell. They afford a steady and consistent inlet and 
outlet 


* Citing: Federal Trade Commission v. Curtis Publishing Company, 260 
U. S. 568. 43 S. Ct 210, 67 L. Ed. 408; Arkansas Brokerage Company v. Dunn. 
173 F. 899; Barnes v. Dairymen’s League Co-operative Ass’n, 222 N. Y. S. 
294, 220 App. Div. 624; Wiseman v. Dennis, 156 Va. 431, 157 S. E. 716; 
Castorland Milk and Cheese Company v. Shantz » 179 N. Y. S. 131. Ameri¬ 
can Fur Manufacturers Ass’n v. Associated Fur Coat and Trimming Manu¬ 
facturers, 291 N. Y. S. 610, 161 Misc. 246; Dairy Co-operative Association v. 
Brandes Creamery. 147 Ore. 488, 30 P. 2d. 388, 147 Ore. 503, 30 P. 2d. 344: 
Stark County Milk Producersf Association v. Tabeling, 129 Ohio St 159, 194 
N. E. 16, 98 A. L. R. 1393; Cole Motor Car Company v. HursU 228 F. 280; 
American Sea Green Slate Company v. O’Halloran, 229 F. 77; Virtue v. 
Creamery Package Manufacturing Company, 227 U. S. 8, 33 S. Ct 202, 57 L. 
Ed. 393, affirming 179 F. 115, 102 CCA. 413; Fletcher Cyclopedia, corpora¬ 
tions, Permanent Edition, VoL 10 sec. 5010, p. 836; 3 Williston on Contracts, 
p. 2896, Ballantine, W. COOPERATIVE MARKETING ASSOCIATIONS. 
8 Minnesota Law Review 1-27, 1923. See also U. S. v. Standard Oil Co., 
78 F. Supp. 850, 857, 863 and cases cited infra p. 33. 
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In the recent case of U. S. v. Standard Oil Co., 78 P. 
Snpp. 850, 857, 863, wherein the validity of full and exclu¬ 
sive 1 supply contracts with 5,197 gas stations was involved, 
the Court held squarely that full supply contracts were not 
per se illegal, which the Government contended. The Court 
said: 

“We cannot agree. To the contrary, as we read the 
cases, exclusiveness of outlet is not, in itself, illegal. 
It becomes illegal only if it results in a substantial 
lessening of competition or the creation of a monopoly 
in the line of commerce.” (p. 863) 2 

The Court said in examining the question: 

“I begin with the assumption that the General 
Motors exclusive supply case 8 is still the law.” 

Exclusive supply contracts not being illegal per se, the 
test is as stated in U. S. v. Standard OH Co., 78 F. SuppL 
850, 857: whether they substantially lessen competition or 
create a monopoly, as to which in the present case, as we 
shall show later, no facts are alleged. 

1 Note that in the Standard Oil case the contracts were exclusive supply- 
contracts. The Company agreed absolutely to supply all the distributors 
needs (Op. p. 854), not. as here, to the extent it was able. (Ind. par. 35 a, b. 
Gov. br. 49-50). Further the distributor, in the event of failure of the 
company to supply his requirements, could not go elsewhere to obtain his 
needs (Op. p. 867). 

*The Court cited Donovan v. Pa. Co., 199 U. S. 279, 296-302, cited with 
approval in U. S. v. Yellow Cab Co., 332 U. S. 218, 229; Pick Mfg Co. v. Gen. 
Motors, 299 U. S. 3, same case below, 80 F. (2) 641; Boro Hall Co. v. Gen. 
Motors, 124 F. (2) 822; Int. Salt Co. v. U. S ., 330 U. S. 392; U. S. v. Grif¬ 
fith, 334 U S. 100; U. S. v. Standard Oil Co. is now on appeal in the Su¬ 
preme Court, No. 279 October Term, 1948. 

’Pick Mfg. Co. v. General Motors Co., 299 U. S. 3, 4. holding exclusive 
supply contracts legal. 
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vn 

Hie Aggregate of the Acts Charged in Par. 36 of the 
Indictment Do Not Show an Unlawful Scheme to Suppress 
Competition 

It is obvious from the Government’s brief (pp. 16-18) 
that the operative scheme designed to “suppress competi¬ 
tion”, which is the primary charge (Ind. par. 35, Gov. br. 
p. 49) is embraced in the following, which we list in par¬ 
allel columns, with our comments: 

Charge Comment 

Full supply contracts (ind. Entirely legal. Even exclu- 
par. 36a, and b, Gov. br. pp. sive supply contracts, under 
49-50). which the distributors must 

purchase exclusively from 
the seller are not illegal per 
se, but only when they 
substantially restrain com¬ 
merce. 1 

Follows public policy an¬ 
nounced by Robinson-Pat- 
man Act. 2 Any other method 
would render the coopera¬ 
tive subject to the charge 
that it preferred one con¬ 
tracting distributor to an¬ 
other.* 

1 U. S. v. Standard Oil Co., 78 Supp. 850, 857, 859, 867 and cases cited; see 
footnote 2 supra p. 53. 

*15 U. S. C 13a. 

*So little was thought of this point in U. S. v. Standard Oil Co., 78 F. 
Supp. 850, a massive assault on exclusive supply contracts, that the Govern¬ 
ment never even claimed it was part of the alleged illegal scheme. As to 
prohibition of discriminatory prices see Fed. Trade Com. v. Morton Salt Co.. 
334 U. S. 37; Com Products Refining Co. v. Fed. Trade Com., 324 U. S. 726, 
742. 


All contracting distributors 
to purchase milk at the same 
price (Ind. par. 36 c). 
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Charge 

The cooperative not to deal 
with non-contracting distri¬ 
butors at the same price 
(Ind. par. 36d). 

The Classification Plan and 
basing prices on Classes I, 
II and m. Class I, fluid milk 
to bring the highest price 
(Ind. par. 36 e, f and g). 

Distributors not to sell fluid 
milk below purchase price of 
Class I. (Ind. par. 36 h). 


Comment 

The cooperative has the na¬ 
tural right to choose its cus¬ 
tomers 4 and can give a price 
incentive to distributors to 
make contracts with it. 

i 

Universal custom; sustained 
by the courts; announced as 
a policy by Federal statutes 5 . 


Prohibits loss-leaders; fol¬ 
lows policy of Robinson-Pat- 
man Act; prevents distri¬ 
butor fraudulently buying 
Class II and HE milk and 
selling it as Class I e . 


All of the above are legal. But, the Government says, 
in aggregate, they are illegal 7 When we ask how this- is 
possible the Government answers “Even acts absolutely 
lawful may be steps in a criminal plot.” (Gov. br. pp. 9, 
20). But this only occurs where the end is untewfuL* The 


4 Fed. Trade Com. v. Beech-Nut Packing Co., 257 U. S. 441, U. S. v. Col¬ 
gate & Co., 250 U. S. 300, 7 A. L. R. 443, 485. 

* See authorities cited supra, p. 23. 

•A distributor selling Qass I milk below the purchase price means either 
that he is selling at a loss (a loss-leader) or that he is perpetrating a fraud 
on the cooperative by pretending to pay Class I prices for all fluid milk 
whereas in reality he is paying Class II or III prices for it and then diverting 
it into Class I sales. How to prevent this fraud is one of the great prob¬ 
lems of the industry. -See Fed. Trade Com. Summary Rep. House Doc. 94, 
75th Cong. p. 37. It is difficult to perceive how the Government could be in 
favor of this injustice. (Gov. br. p. 18.) However, as the English Philoso¬ 
pher Hobbes, one of the parents of the modern “planned” State said: “Jus¬ 
tice is what the State says it is” (Hobbes, Leviathan). 

T The Government admits that certain of defendants activities might be 
legal (Gov. br. p. 9; see also pp. 20, 22, 25). 

M Duplex Printing Press v. Deering, 254 U. S. 443; Bedford Stone Co. v. 
Stone Cutters' Assn., 274 U. S. 37. i 
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end charged herein is contained in par. 35 of the Indict¬ 
ment (Gov. br. p 49) “to eliminate and suppress competi- 
tion ,, > which is not unlawful per se but only where it is un¬ 
reasonable and deliberately intended to that end 8 * (Ap¬ 
palachian Coals v. U. S., 288 U. S. 344, 360-361, Sugar In¬ 
stitute v. U. S., 297 U. S. 553, 598) or where, in the case of 
an agricultural cooperative, its effect is an undue enhance¬ 
ment of prices under the Capper-Volstead Act 9 . 

The proof that the operative “scheme” is embraced with¬ 
in the paragraphs of the indictment referred to in the paral¬ 
lel columns above and that the remainder of the indictment 
merely alleges the means by which these ends were to be 
achieved, is the obvious fact that the abject of the present 
indictment is to destroy the price classification method of 
sale of milk to distributors at set prices. It is from this that 
the Government argues all evils flow (Gov. br. pp. 17-19). 
The Glassification plan, it says, destroys the flat-rate method 
of purchase, compels the distributors to base their selling 
price for fluid milk upon the higher Glass I cost rather than 
upon the average cost (Gov. br. pp. 17-18) and thus deprives 
the public of the right to buy fluid milk at prices based on 
the lower average cost (Gov. br. p. 18). Were the Govern¬ 
ment to prevail it is clear that the prohibition of Classified 
Milk would be the number 1 provision of any injunction or 
consent decree. 10 

The proof that the Classified Milk Plan is the heart of 
the alleged conspiracy is likewise shown by the fact that all 


“• In U. S. v. Griffith, 92 L. Ed. 864, 868 specific intent was dispensed with 
only because the day to day operation of the scheme showed that a restraint of 
trade resulted “as the consequence of defendant’s conduct or business arrange¬ 
ments.” See Apex Hosiery Co. v. Leader, 310 U. S. 469, 500-501, limiting 

the Sherman Act to restraints “which are so substantial as to affect market 

* 

prices,” and that restraints on interstate commerce are not enough unless 
shown to have, or intended to have an effect on prices in the market, or 
otherwise on the play of free competition. 

•7 U. S. C. Sec. 192. 

** Though as already pointed out, present brief supra, p. 25, the consent de¬ 
cree in U. S. v. Borden, expressly permits it. 
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the other acts charged in the indictment are merely ad¬ 
jective -to this plan and designed to put it into or continue it 
in effect Thus the charge of inducing the Health Depart¬ 
ment to prohibit importations into the Metropolitan milk- 
shed (Ind. par. 36i) the plan to abandon Milk Marketing 
Order No. 45 (Ind. par. 36j), the plan to persuade the Vir¬ 
ginia authorities to eliminate a seasonal reduction in mini¬ 
mum prices (Ind. par. 36k). and to fix minimum prices to 
which defendants would adhere (Ind. par. 361 ). 10 * Most 
persuasive of all is the charge that defendants would agree 
on the prices at which fluid milk (not Class II and HI milk) 
would be sold to the public (Ind. par. 36m) and that any 
excess milk which could not be thus sold to the public, at ’ 
these prices, would be removed from the market even at a 
loss and converted into other products (Ind. par. 36n,o). 
Although as already stated, the Government now endeavors 
(Gov. br. 20-21) to convert the present case into a straight 
price fixing conspiracy, 11 it is evident the alleged price 
fixing 12 is merely part of the Classified Milk Plan, which if 

It is well settled that, lacking a charge of corruption, no conspiracy can 
inhere in persuading public officials to take a counter course of action; 
American Banana v. United Fruit Co., 213 U. S. 347, 348; U. S. v. Rock Royal, 

307 U. S. 533, 559-560; U. S. v. Food & Grocery Bureau, 43 F. Supp. 966, 972; 
Citizens Wholesale Supply Co. v. Snyder, 201 Fed. 907; Carolene Products 
Co. v. Evaporated Milk Association, 83 F. 2d 202; Steele v. Drummond, 275 
U. S. 199, 205; Citizens Bank of Louisiana v. Board of Assessors, 54 Fed. 

73, 80. Justice Holmes in the American Banana Co. case stated: 

“The fundamental reason is that it is a contradiction in terms to say 
that, within its jurisdiction, it is unlawful to persuade a sovereign power 
to bring about a result that it declares by its conduct to be desirable and 
proper.” (p. 358) j 

11 As already noted the Government argues about price-fixing 26 times in 
its brief (see p. 6 present brief). Although the idea is, as we believe, 
an afterthought, the allegations as to price-fixing, if price-fixing is so all 
important, might at least be clear enough to know just what was intended. 

” The price fixing alleged in par. 36m may refer to the price fixing charged 
in par. 36h, i. e., not to sell milk to the public below cost (loss-leaders) in 
violation of the Robinson-Patman Act. There is no way to tell and this may 
be one of the matters in the mind of the Court below when he held the in¬ 
dictment did not allege sufficient facts. (Gov. br. p. 58) 
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legal -otherwise, would not be rendered illegal by this in¬ 
cident 18 

That the operative conspiracy is the Classified Milk Plan 
and that this is the method by which competition is to be 
suppressed, the remainder of the indictment being the mere 
policing of the plan, is indicated by the omnibus charges 
in Par. 36p (Gov. br. p. 52). A reading of this paragraph 
shows that the acts charged are to be done inside and 1 not 
outside the Classified Milk Plan. The broad charge is made 
that defendants would eliminate competition in the sale of 
fluid milk and cream arising from distributors “who do 
not have full supply contracts.” No means are alleged 1 ; no 
facts are shown. For all we know the means might be per¬ 
fectly legal, such as by superior efficiency of operations. 
The next charge is that defendants would suppress compe¬ 
tition from non-contracting distributors “by persuading 
distributors not to cut prices.” 13 * (Ind. par. 36p, Gov. br. 
p. 52) Means, methods, facts are again omitted. On a line 
through the allegations of par. 36h, this charge might mean 
that defendants endeavored to persuade the distributors; 
not to cut prices below cost; not to feature lost leaders; 
not to perpetrate frauds by purchasing Class II and HI 
milk at a low price and cutting the Class I selling price by 
selling Class II and III milk slightly below the honest Class 
I price. Once more as the Court below said there are not 

” We shall show later that the Capper-Volstead Act necessarily contem¬ 
plates price-fixing as an element of the contracts it authorizes, always pro¬ 
vided there is no “undue enhancement” of prices or integration of price- 
fixing into a conspiracy between a cooperative and “outside groups” with 
whom there is no unity of interest. 

m Paragraph 36 (p) alleges that the Association would eliminate com¬ 
petition in the sale of fluid milk and cream from distributors who do not 
have full supply contracts. It is impossible to ascertain whether the milk 
involved is the cooperatives’ milk (80% of the supply; see Ind. para. 20), 
or milk derived from outside sources (20%; Ind. para. 20). Paragraph 36 
(d) hints that non-contracting distributors purchase milk from the Associa¬ 
tion. No facts are alleged however as to any of these points. 
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sufficient facts (Gov. br. p. 58). The same comment may be 
made on tihe next allegation: to suppress competition “by 
attempting to deprive non-contracting price-cutting dis¬ 
tributors of an adequate supply of milk.” (Gov. br. p. 52). 
Again no facts are alleged. Tihis is the first mention there 
are any price catting distributors at all in the picture. The 
non-contracting distributors are only 14% of the total 
(Ind. par. 21, Gov. br. p. 47); how many of these are price- 
cutters is not alleged. 'Whether a sufficient segment of com¬ 
merce would be affected, as to this undisclosed percentage, 
within the meaning of U. S. v. Yellow Cab Co., 332 U. &, 
V. S. v. Columbia Steel Co., 334 U. G. 495, 14 is likewise un¬ 
disclosed. Likewise the means might have been perfectly 
legal; perhaps the cooperative’s attempt to deprive price- 
cutters of an adequate supply of milk by selling their en¬ 
tire supply to their own distributors. 15 In any event what 
is meant by price-cutters? Were they legitimate price cut¬ 
ters or violators of the Sherman Act and Robinson-Patman 
Act who sold below the cost of production in order to ob¬ 
tain, for themselves, a monopoly or destroy competition. 
Once more we say, as the Court below did: no sufficient facts. 

The most unusual of the allegations in this omnibus sec¬ 
tion of the indictment is the charge of supplying milk 
to defendant distributors at prices below Class I price to' 
use in taking contract business of price-cutters. 1 ® There 
is no disclosure as to whether the milk supplied- was Class 
I, II or HE milk, or whether the contract business was in 
Class I, II or ILL If Class II and III milk was furnished at 
prices below Class I, to take away Class H and: HI business, 

“ See also U. S. v. Standard Oil Co., 78 F. Sapp. 850, 865, 876. 

“There is an allegation in Ind. par. 36 a and b that it was only to the 
"extent it was able” that the cooperative would undertake full supply, in¬ 
dicating the supply was not equal to the demand. 

“Note that this allegation is contradicted in the first part of paragraph 
36 (p) alleging that the Association would induce distributors "not to cut 
prices.” 




40 


there would dearly be no offense. From, another angle, 
however, the charge is a queer one: this is precisely the 
type of price-cutting to which the Government, by its pres¬ 
ent prosecution, would like to reduce the whole industry. 

The charge of eliminating competition by “interfering 
with the ability of producers to transport milk” to price- 
cutters (Ind. par. 36p, Gov. 'br. p. 53) might range all the 
way from charges of the use of free speech, with which the 
indictment is particularly lavish (See Ind. par. 36i, j, k,) 
to another Holland Tunnel Case (U. S. v. Local 807, 315 U. 
S. 521), wherein holding np trucks by a labor union was 
conceded by the Government not to be a violation of Sec¬ 
tion 1 of the Sherman Act 17 and held by the Supreme Court 
not to be a restraint on commerce at all. Lacking the flacts 
we can only speculate. 

The last of the omnibus charges: eliminating competition 
by forcing price-cutting distributors out of business or into 
bankruptcy, likewise fails to show whether this was to be 
done by legitimate competition, or illegally, or how. It is 
as meaningless as the charge of doing all these things “by 
other means.” (Ind. par. 36p, p. 53). 

Eule 7 of the new Federal Rules of Criminal Procedure 
-(18 U. S. C. A. ff. Sec. 687, 1947 Pocket Part p. 227) pro¬ 
vides that the indictment shall be a plain, concise and def¬ 
inite written statement of the essential facts constituting 
the offense charged. There are no facts at all here charged 
and no conviction or acquittal could ever be pleaded' in bar 
of a further prosecution. The Court below had the right 
viewpoint when 'he held these broadsides amounted to noth¬ 
ing (Gov. br. p. 58). Yet the Government makes much of 
them in its brief (pp. 18-19) stating that these parts of the 
conspiracy, standing alone, are per se illegal (Gov. br. p. 
19). 


' See footnote one. Court's opinion p. S25. 
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To stum up on the indictment as a whole we think it dis¬ 
closes ;a marketing plan for a sick industry 17 * along the lines 
approved by the Supreme Court in Appalachian Coals v. 
U. S.. 344, 360-361 and in the beneficent sections of Sugar 
Institute v. U. S., 297 U. S. 553, 597-598. Indeed there is a 
marked similarity between surplus milk and distress coaL 
In essence the Classification Plan, which is the heart of the 
alleged conspiracy, is simply a plan by which the buyer 
pays for the kind of milk he gets, according to the use he 
makes of the product. The plan assures a stable supply 
and back of it, stable production, and affords an orderly 
way of disposing of surplus milk, just as in the Appalach¬ 
ian Coal case, an orderly way was found to dispose of dis¬ 
tress coal. Any repercussions on the line of commerce 
would be entirely indirect and would not constitute “a 
threat to the interstate economy that requires preventive 
regulation.” 18 

vm 

i 

The Government’s Contention that Defendant’s Classi¬ 
fied Milk Plan is Illegal Unless Under an Agricultural 
Marketing Order 

The Government appears to contend (Gov. br. p. 36-37) 
that when defendants abandoned Milk Marketing Order No. 
45, 1 their Classified Milk Plan became ipso facto illegal. It 
states: i 

”• From 1900 to 1940 we have lived in an agricultural depression with the 
exception of a few years. 

“ Mandeville Island Farms Inc. v. American Crystal Sugar Co., 33 4 U P S. 
219. 

1 Milk Marketing Order No. 45 of January 29, 1940 (T. 7 Chp. IX Code 
of Federal Register, Marketing Orders, Part 495) was the marketing order 
covering the Washington metropolitan area. It was issued upon the petition 
of more than 75% of producers in the area under the Agricultural Marketing 
Agreement Act, 7 U. S. C. 601, 608 c. (5). It provided for the appointment 
of an administrator, a classified milk plan, minimum prices to be paid pro¬ 
ducers, method of arriving at these prices, and various other provisions de¬ 
signed to put the order into effect. It was rescinded upon the petition ofi the 
producers on April 1, 1947. j 
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“There is a wide difference between a program ‘in¬ 
tended to operate by force of individual agreement 
or combination’ and one which ‘derived its authority 
and its efficacy from the legislative command’ Parker 
v. Brown, 317 U. S. 341, 350.” (Gov. br. p 36-37). 

This overlooks the fact that the Milk Classification Plan 
antedates any Order of the Secretary of Agriculture 2 and in 
fact is mentioned in the Act itself. 3 The Government’s ef¬ 
fort is apparently to try to force defendants to operate 
under a Government order. In effect the Government says 1 : 
“Go back under the Marketing Order or face economic 
chaos. ” But this is not the alternative: We do not live in a 
totalitarian society; defendants can do what they like to 
solve their own problems, always provided they do not 
violate the law. The only law applicable is the Sherman 
Act and the question is: Does defendant’s Classified 
Milk program violate the Sherman Act? If not, no Milk 
Marketing Order is necessary. 

The Government’s further statement: 

“Appellees may not have it both ways. When they 
sought to avoid the burdens of the federal milk order 
by setting np a private concerted scheme for handling 
trade in milk, they ran afoul of the prohibitions of the 
Sherman Act.” (Gov. br. p. 37) 

is simply the Government’s conclusion; it adds nothing to 
the argument. 

The cooperative is not compelled, under the law, to oper¬ 
ate under a Milk Marketing Order. Its free assent to such 
an Order is required to make it effective; without such 
assent the Act would be unconstitutional as an attempt to 
establish another N. R. A. 4 

* Sec present brief p. 23. 

* U. S. v. Rock Royal Co-op „ 307 U. S. 533, 549-551; Agri. Adj. Act., Sec. 
S e (5), 7 U. S. C A . Sec. 608c(5) (A). 

* U. S. v. Butler, 297 U. S. 1. In effect the Government's present on¬ 
slaught takes away the freedom of assent which is an integral part of the 
Agricultural Marketing Agreement Act 


The Government is in the peculiar position of asking’ tins 
court to condemn as illegal what Congress and the Secre¬ 
tary of Agriculture have specifically provided shall be 
adopted in all federal orders and what was adopted in the 
Washington order. 5 

The reference, in this part of the Government's brief, p. 
36, to Socony-Vacwum Co. v. TJ. S., 310 U. S. 150, as show¬ 
ing that defendants ’ termination of the Order amounted to 
a “confession of improper private combination", illustrates 
the difference between that case and this. In the Socony- 
Vaouum case there was a direct charge and proof of a con¬ 
spiracy “for the purpose of artificially raising and fixing 
the tank car prices of gasoline," (Socony-Vacuum Co. v. 
U. S., 310 U. S. 150,166). The proof showed a direct price 
fixing scheme, whose only novelty was that it was achieved 
by purchases, not by sales, of distress gasoline and its re¬ 
moval from the market. No such price-fixing is involved 
herein; there is no primary charge the producers or the 
co-operative, or the distributors, or all combined, agreed to 
fix prices of milk* As developed hitherto, price fixing 
comes into the present case as an adjunct, or appendage of 
the Classified 'Milk Marketing Plan such that if the plan 
itself is-legal the charge of price-fixing might be legal too, 
depending on how and what prices were fixed, which the in¬ 
dictment does not disclose. As an example, if the price 
fixing merely prevented sales below the cost of production 
(loss-leaders) or provided that Class II and III milk could 
not be fraudently resold as Class I milk, there obviously 
would be no illegal price fixing. 

•This sort of inconsistency was severely condemned by this court in 
Wittek v. U. S. No. 9646, Sept. 27, 1948: “We cannot refrain from comment¬ 
ing upon the curious spectacle of one agency of the Government, the Na¬ 
tional Capital Housing Authority, asserting a right to violate a principle so 
insistently and emphatically proclaimed by the rest of the Government a* 
essential to the public welfare." 

“The primary charge is “to suppress competition" (Ind. par. 35; Gov. br. 

P- 49). | 
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In brief, the Classified Milk program herein involves 
a merchandising plan, as in Appalachian Coals v. U. S., 288 
TJ. S. 344, instead of the direct price-fixing scheme in the 
Socony-Vacuum case. 


IX 

The Capper-Volstead Act Permits the Milk Marketing 
Plan Charged Herein 

A. Introductory: 

The Capper-Volstead Act of 1922 further crystallized the 
newly developed public policy strongly favoring agricul¬ 
tural cooperatives. We do not place almost “exclusive re¬ 
liance” (Gov. br. p. 23) upon the provisions of this Act as 
immunizing the activities and practices herein alleged' to be 
condemned by the Sherman Act, but rather we rely upon the 
general legislative policy to be deduced not merely from 
the Capper-Volstead Act, but from, the provisions of that 
Act viewed in the light of the Clayton Act, the Agricultural 
Marketing Agreement Act, and other subsequent relevant 
legislation. U. S. v. Hutcheson, 312 U. S. 219. Construed 
in that 'light, these statutes dearly demonstrate a congres¬ 
sional intent to remove from the purvue of the Sherman 
Act the normal operations and practices of an agricultural 
cooperative association in the marketing of its members 
product. 

& The Capper-Volstead Act: 

The Government’s brief, p. 29-31, 35, reduces the Capper- 
Volstead Act to a sort of Federal Incorporation law, (like 
the Delaware Statute) enacted to permit co-operatives to 
incorporate. 

It had no such limited purpose and Section 2 of the Act 
proves it. Section 2 provides that if any cooperative organ¬ 
ized under Sec. 1 restrains interstate trade or commerce 
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“to such an extent that the price of any agricultural pro¬ 
duct is unduly enhanced by reason thereof” the Secretary 
of Agriculture may act to enjoin it 1 

The Government claims this provision grew out of the 
fear that individual cooperatives might grow too big, in and 
of themselves, and without agreements with distributors, 
and might thus unduly enhance prices of agricultural pro¬ 
ducts. It points to the defeat of the Phipps Amendment, 
which would except manufacturers of farm products, but¬ 
ter, cheese, etc. from the provisions of the Sherman Act 
(Gov. br. p. 33-34), as indicating that Congress did not in¬ 
tend to confer on cooperatives the right to “combine” 
with processors to obtain higher prrices (Gov. br. p. 35). 

The answer to the Government is : What do yon mean 
by ‘ 4 combine 9 9 ? Obviously Congress did not intend to con¬ 
fer on cooperatives the right to enter into any kind 1 of com¬ 
bination they saw fit with distributors,—combinations il¬ 
legal and immoral per se, in the nature of racketeering. 
But did Congress intend to prevent reasonable marketing 
contracts between a cooperative and distributors ? Are not 
such contracts authorized by the Capper-Volstead Act? j 

In order that the cooperative’s position may be clear we 
state it baldly: We contend that when Congress in Sec. 1 of 
the Capper-Volstead Act authorized farmers to act j to¬ 
gether in a cooperative to market their products and auth¬ 
orized “ such associations and their members to make the 
necessary contracts and agreements to effect such pur¬ 
poses” it intended to permit not only the contracts between 
farmers and the cooperative, but also contracts between 
the cooperative and distributors. The very concept of a 
cooperative organized to market farm products pxresup>- 

poses contracts of sale with distributors. Lacking such a 

- 

7 U. S. C A, Sec. 292. 


I 
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right the cooperative would, become a mere produce bant, 
or warehouse. Hence contracts with distributors reason¬ 
ably necessary to a marketing program must, in the nature 
of things, be protected against anti-trust assault We ask 
this court the common sense question: If producers con¬ 
trol 80% of the milk in a milkshed, how can their coopera¬ 
tive sell it unless 80% of the distributors 115 agree by con¬ 
tract to distribute it 

'The very wording of Sec. 1 of the Capper-Volstead Act 
proves our contention; it states that “such associations 
and their members” may make the necessary contracts. 1 
This means that associations may make the necessary 
contracts with distributors, not with members 1 alone. 
Necessary for what? “To effect such- purposes”, i. e., 
among others, marketing the product. Section 1 does not 
state that the association may merely make contracts with 
its members. The danse follows the provision “Such as¬ 
sociations may have marketing agencies in common”: 
Congress is dealing with what the associations (plural) 
may do (not members), and goes so far as to provide that 
a number of associations may get together (combine) and 
have a common marketing agency. How could they do 
this without contracts, even exclusive sales contracts? 

We think, therefore, that it is inevitable that Congress 
intended in Sec. 1 to authorize two kinds of contracts, (1) 
contracts between producers and the cooperative, (2) con¬ 
tracts between the cooperative and its distributors. Sec¬ 
tion 2 supports this view. It presupposes that the contracts 
authorized in Sec. 1 will restrain trade but authorizes 
governmental action only in the event the cooperative 
“restrains trade # • • to the extent that the price of any 

In point of volume. 

• x The word “necessary” has a broad meaning; see Armour and Co. v. 
Wantock, 323 U. S. 126, 129-130; U. S. v. Denver and R. G. R. Co., 150 U. S. 
1; Gen. Invest. Co. v. Beth. Steel Co., 248 Fed. 303, 311. 
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agricultural product is unduly enhanced by reason there¬ 
of”. In other words, Congress assumes the cooperative 
will make its power felt; how else could it better the lot 
of the fanners? It presupposes prices will be enhanced; 
how else could ruinous competition, driving retail prices 
below the cost of production, be obviated? But it is only 
when such prices are unduly enhanced that the Govern¬ 
ment can act, thru the Secretary of Agriculture. In this 
process it is self-evident that the contracts between the 
producers and the cooperative will not enhance prices; it 
is the contracts between the cooperatives and the distribu¬ 
tors which will do this. Hence these contracts are permit¬ 
ted to restrain, but not to nnduly restrain, trade. 

It has been said that ‘‘the power to wage war is the 
power to wage war successfully.” 1 Congress having in 
mind the disadvantaged farmer, intended that in the 
economic war, his cooperative shonld wage war success¬ 
fully. Congress contemplated strong cooperatives, who 
would make their presence felt. How could they grow 
strong without the power to make restrictive contracts 
with their distributors? Such contracts must clearly con¬ 
tain price provisions, for the major purpose of the Coop¬ 
erative is to dispose of the farmers’ produce to best ad¬ 
vantage. The right of an owner of private property, at 
least in the absence of valid price regulation, to fix the 
price at which he will sell, is an inherent attribute of 
private property. 2 

- i 

'The late Chief Justice Hughes quoted in Htrabayashi v. U. S., 320 U. S. 
81, 93. 

* Old Dearborn Distributing Co. v. Seagram Distillers Corp., 299 U. S. 183, 
192. In Weaver: Ideas Have Consequences, (1948) the author regards 
private property as one of the few hopeful weapons against totalitarianism 
and the “planned” State. He advocates that its attributes be magnified, rather 
than diminished, as at present by State encroachment. i 
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C The Legislative History of the Capper-Volstead Act Shows a 
Qualified Anti-Trust Immunity was Intended: 

la Associated Press v. U. S., 326 U. S. 1,14, the Supreme 
Court said*: 

“It is significant that when Congress desired to 
permit cooperatives to interfere with the competitive 
system of 'business it has done so expressly by legis¬ 
lation.” 

citing the Capper-VoMead Act and Apex Hosiery Co. v. 
Leader, 310 U. S. 469. 

In the minority opinion of Mr. Justice Roberts in the 
same case, the following appears (p. 31, footnote): 

“The argument drawn from the congressional ex¬ 
emption of farmers cooperatives from the sweep of 
the Sherman Act falls short, since such cooperatives 
often are not mere joint purchasing agencies of things 
needed, and used by the members, 'but are marketing 
agencies which may be thought to restrain commerce 
and tend toward monopoly. It was to safeguard the 
latter sort of activity that the exemption was granted . 9 ’ 

In U. S. v. Elm Spring Farm , 38 P. Supp. 508, 510, the 
Court said: 

“There dan be little doubt that dairymen may band 
together to form a cooperative association for the 
purpose of collective processing and marketing the 

milk which they produce.” (Op. p. 510.) 

• • • 

“The real sense behind such an association and the 
prime purpose of the persons so banding together is 
to accomplish a common objective—collective market¬ 
ing. It is a collection of producers cooperating to 
sell the goods they have produced. The very purpose of 
.the passage of the Capper-Volstead Act was to guar¬ 
antee cooperative associations immunity from prose¬ 
cution under federal anti-trust laws.” (Op. p. 510.) 

Tn Board of Trade v. Wallace, 66 P. (2d) 402, 408, the 
Court said: 

“The Capper-Volstead Act, which authorized co¬ 
operative associations, was to that extent in deroga- 
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tion of the anti-trust laws; and it was clearly the intent 
of Congress, in adopting the act, to guard against 
creation thereunder of combinations that might tend 
to monopoly beyond the extent authorized by the 
Capper-Volstead Act.” 

In an opinion of the Attorney General, 36 Op. Atty. 
Gen. p. 326-333, Attorney General Mitchell stated: 

“That marketing in interstate and foreign com¬ 
merce is an essential feature of associations which 
may -be regarded as qualified under the Oapper-Vol¬ 
stead Act is manifest not only from its language but 
from the purpose of that Act.” 

Senator Capper in the debate on the Bill said its purpose 
was: 

“To establish a basis on which these organizations 
may be legally formed and to give the farmer the same 
right to bargain collectively that is already enjoyed 
by corporations.” (62 Cong. Rec. Part 2, p. 2057.) 

During the hearings before the Judiciary Committee on 
the Capper Bill, S. 845, in 1920, Senator Capper referred 
to a New York indictment of the Dairymen’s League and 
said: 

“The organized farmers of that State requested the 
legislature to enact an amendment clearly permitting 
such collective sales.” (Hearings, p. 4-5.) 

Senator Capper continued: 

“The farm organizations are not asking for ‘class’ 
legislation * * * The proposed amendment only places 
organized farmers upon the same plane as organized 
labor. By Section 20 of the Clayton Act laborers are 
clearly permitted to make collective sales of the prod¬ 
ucts of their labor. 

“Individually, farmers are powerless to cope with the 
great organizations with whom they must deal. They 
must either bargain collectively or not bargain at alL 
They must either have the right to bargain collectively 
or they must accept the prices offered them indi¬ 
vidually by the middlemen engaged in processing and 
distributing. 
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“But the right and the clear right to bargain collec¬ 
tively should be given them, else they cannot operate 
successfully, and therefore cannot 'survive. ’ * (p. 6.) 

Questioned by Senator Brandegee, as to the meaning of 
Sec. 1, Mr. John D. Miller, representing the National 
Board of Farm Organizations said: 

“It is simply a Congressional declaration which will 
permit farmers to make collective sales of their 
products and which says that that permission to 
fanners to make collective sales is not restrictive of 
trade or commerce. ’’ (p. 35-36.) 

Senator Brandegee stated use of appropriations for 
anti-trust prosecution of farmers had been prohibited be¬ 
cause of recent indictments of fanners co-operatives (p. 
37). 1 

The Senate Judiciary Committee also held hearings on 
the Volstead Bill H. R. 13931. 

Senator Walsh of the Committee, in discussing the pur¬ 
pose of the bill, at page 31 said: 

“I may be wrong about that, but I understand that 
the very purpose of this act was to relieve these organ¬ 
izations from prosecution under the Sherman Act.” 

Senator Dillingham of the Committee asked Mr. Preston 
the following: 

“You look upon this measure as exempting from the 
operation of the anti-trust laws the classes mentioned 
in the ball?” 


1 Sec generally as to meaning of the Capper-Volstead Act Report, House 
Jud. Com. No. 939, 66th Congr., 2nd Sess.; Report No. 24 on H. R. 2373, 
67tli Congr., 1st Sess. It is apparent from the hearings that Senator Capper, 
Representative Volstead and the representatives of the farm organizations 
were endeavoring to secure for farm co-operatives the protection later given 
labor by the Norris-La Guardia Act, 29 U. S. C. A., Sec. 101. See U. S. v. 
Dairy Coop. Assn., 49 F. Supp. 475. 
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Mr. Preston answered: 

“As exempting them in a large measnre but not fully. 
I think if they combined with outside corporations* 2 
or did a number of other things I could imagine, it 
would make them amenable to the law. But if they are 
organized in accord with this law, and do nothing 
more than ‘hold up’ the public, we will say, to use 
plain words, there is no remedy other than this sec¬ 
tion 2.” i 

Vvhen asked a question by a member of the Committee 
as to the effect of the House bill, Mr. Preston said: 

“It absolutely exempts a concern which has 100 per 
cent control and charges any kind of a price it wants 
to. It exempts it. It would not exempt it for a great 
many other kinds of illegal practices, I can imagine.” 

! 

At page 82, Senator Walsh stated, in substance, that 
section 1 of the Sherman Act deals with combinations to 
restrain trade not constituting a monopoly and Section 2 
deals exclusively with monopolies, whether combinations 
or individuals and said: j 

“My idea is that we ought to give farmers entire 
exemption from any prosecution or fear of prosecu¬ 
tion under section 1 of the Sherman Act, allowing 
them freely to combine for the purpose of marketing 
their products. But I can not see how any man can 
stand np and argue in favor of giving any organiza¬ 
tion exemption from prosecution under section 2 of 
the Sherman Act as constituting a monopoly.” 

As to action by the Secretary of Agriculture, Senator 
Dillingham said (p. 83-85): 

“Senator Dillingham. And .yet yon take away by other 
provisions in this lull the power of the courts to pro¬ 
ceed against them as they would in other cases of 
monopoly under the second section of the act. You 
put the prosecution in the discretion of the Secretary 
of Agriculture, and the court would seem to have no 
jurisdiction whatever until he has made his order; 

*We discuss later whether the distributors herein are “outside” corpora¬ 
tions. See present brief pp. 60-63. i 
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and then he calls npon the court simply to see that 
the order to cease and desist shall he carried out, hut 
'with no punishment for the grossest violation of the 
second section of the act” 

The Report of the House Judiciary Committee on H. R. 
2373, No. 24, 67th Congress, 1st Session, states: 

“The object of this bill is to authorize the producers 
of agricultural products to form associations for the 
purpose of collectively preparing for market and 
marketing their products. 

• • • 

“Section 2 makes applicable to these associations in 
a modified form the provisions of the Olayton Act 
Briefly, it gives the Secretary of Agriculture power 
to prevent these associations from exploiting the 
public. 

• # • 

“This bill directs the Secretary of Agriculture to 
supervise these associations. The reason for that is 
apparent when one considers the duties and the organ¬ 
ization of that department The Secretary has for 
many years aided fanners in forming such associa¬ 
tions, and his department is thoroughly familiar with 
the needs and the difficulties under which they always 
have to struggle. There is in his department a Bureau 
of Markets • that is constantly engaged in studying 
marketing conditions and prices of agricultural prod¬ 
ucts both in this and foreign countries. As a conse¬ 
quence he is especially well equipped for the purpose 
of determining whether the prices charged by any of 
these associations are excessive. That is one of the 
duties that somebody must perform to safeguard the 
public.” 

The bill was amended to allow the cooperative to market 
the product of persons engaged in fanning, as distin¬ 
guished from the products of members of the cooperative. 
This is proof positive that the contracts authorized in¬ 
clude contracts with distributors as well as contracts be¬ 
tween members of tbe cooperative. There would of course 
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be no contract of the latter type when the cooperative was 
engaged in -selling the product of a non-member. 1 

In the debates in the House, beginning May 4, 1921, Mr. 
Volstead stated: 

“Section 2 has the entire approval of the farm organ¬ 
izations. It has been submitted to the attorneys for 
these organizations and they have expressed not only 
an entire willingness that it go into the bill, but they 
have expressed their desire that it remain in the biH. 
I want this House to understand that whoever votes 
to strike out section 2 will vote against what the 
farmers want; and it is perfectly evident to any law¬ 
yer that it is an advantage to the farmers- to have sec¬ 
tion 2 in the bill, not only for the reason expressed 
by the gentleman from Texas (Mr. Sumners) a minute 
ago, but .because in the event that there is a complaint 
against them they will not be subject to criminal prose¬ 
cution if their organization is permitted by tie bill, 
but an investigation will be had before the Secretary 
of Agriculture, who is given power to deal with the 
matter. • • *” (-Congr. Bee. 61st. Congr. Part 1 p. 
1044.) | 

Representative Sumners said in the House: 

# * In other words, under that arrangement, the 
Secretary of Agriculture is to stand as a buffer, be¬ 
tween these farmers organizations and prosecutions 
in the Federal courts and is to stand between organi¬ 
zations and the public and protect the public.” 

“• • • It is necessary to give to them the opportunity 
to operate without unnecessary handicap, to free them 
as far as possible from the danger of unnecessary 7 
harassing and fear of prosecution, but at the same 
time, to preserve in the public the power to protect 
itself. The organizations recognize that the Secretary 

1 See Sen. Report 236, 67th Congr., 1st Sess.. stating: 

“The bill before us during the last session authorized the organization 
of associations dealing in ‘products of their members.’ The bill now 
under consideration authorizes them to deal in the ‘products of persons 
so engaged.’ Obviously, under the former the associations would be 
restricted as to the dealings to members; in the latter, though they are 
restricted as to the character of the products in which they may deal, 
it is clear that they may deal with any person in such products, whether 
he be a member or not.” 


i 


! 
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of Agriculture has ibeeu chosen as the public agency 
rather than some other agent by the Government, 
because the Secretary of Agriculture is assumed to be 
familiar with the difficulties and problems’’ (Congr. 
Rec. 61st Congr. Part 1 p. 1041.) 

Representative Sumners later .said: 

««• • • If there is anything wrong about this bill, let 
us get at it and cure it. Rut as it is now the gentlemen 
who object to putting the Secretary of Agriculture 
between the farmers and prosecution leave their cons¬ 
tituents subject to prosecution by every district 
attorney in the United States.” (Rec. p. 1042.) 

Still later he said: 

“• • • This is not a perfect bill. It is the best we can 
do and do it now. It is a choice between giving the 
Secretary of Agriculture, the Department of Com¬ 
merce, or the Department of Justice original super¬ 
vision. The fanners prefer the Secretary of Agri¬ 
culture, and I see no reason why the public should 
object to his designation.” (Rec. p. 1043.) 

Mr. Mills of New York at page 1039 said in part: 

“The report says that the bill does not eliminate 
those provisions of the Sherman Anti-trust Law. I 
beg to differ with that report. 

“I should like to point ont to you gentlemen that 
the bill permits the Associations and their members 
to make necessary agreements to effect such purposes. 
Now, what are the purposes referred to? Preparing 
for market, handling and marketing their products 
for interstate and foreign commerce. It permits them 
to make any agreement that they see tit to make. In 
other words, it permits one of these associations, . if 
necessary, to combine with another interstate associa¬ 
tion • • V’ 


He also said: 

“As I say, it permits, one of these associations, if 
necessary, to combine with another association in 
violation of the Sherman Anti-trust Act. It permits 
one association, if necessary, to make an agreement 
with all other existing associations not to sell to a 
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single commission merchant that sells below a cer¬ 
tain price / y 

Mr. Hill of Maryland at page® 1040-41 pointed out that 
in the first place, the provision in Section 1 which included 
stock co-operatives repealed an part Section 6 of the Clay¬ 
ton Act, and said: 

“In the second place, you definitely authorize the 
organization of fanners corporations 1 for price-fixing 
agreements. It has ‘been said here that farmers could 
not organize to physically work together, but they con 
organize to fix prices and this bill gives them that per¬ 
mission. There is no more reason why you should 
authorize this in the case of farmers and exempt them 
frpm the Sherman and other trust acts than you should 
in case of bath tnb makes or tin can makers. ? 1 

i 

He also said: i 

“The provision on page 3, line 14, is dangerous 
and improper in that it authorizes the Secretary of 
Agriculture to take the place of the Attorney General 
in instituting the prosecution cases.” 

The Senate Hearings on the House Bill 'began on Feb. 
2, 1922, p. 2049, Congr. Rec., 67tb Cong. 2nd Sess. Senator 
Kellogg, in charge of the legal aspects of the bill, stated, 
p. 2046: 

“The Attorney General has the dnty placed upon 
him to take charge of the suit in the court and to prose¬ 
cute it, but the Attorney General has not the machinery 
to study these co-operative associations, to find out 
the cost of production, the cost of selling, the reason¬ 
able prices to the consumers, and various other ele¬ 
ments which it is easy for the Secretary of Agriculture 
to find out. 

“It may be said, therefore, that before such associa¬ 
tions can be prosecuted under the Sherman Act for 
any restraint of trade or monopoly, whether it is a • 
mere technical monopoly or not, the Secretary of 
Agriculture must investigate and make a finding that 
the co-operative association is in restraint of trade 
or is a monopoly and is undnly enhancing prices.” 


✓ 
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And at page 2265, Mr. Kellogg said: 

“This requirement that the Secretary of Agriculture 
must find that the monopolization or restraint has 
unduly enhanced prices is not a requirement that the 
Secretary has to find whether every price in the 
country, or a particular price, is unreasonable. It is 
a condition precedent to his proceeding against a 
supposed or a charged monopoly or restraint of 
trade; and if he can not find that the monopoly or the 
restraint of trade has unduly enhanced prices, of 
course, he will not bring any suit.” 

At page 2162 in answer to question of Senator Lenroot, 
Senator Walsh admitted that neither bill prohibited re¬ 
straint of trade short of a monopoly. 

At page 2123, Senator Walsh quoted the Sherman Act 
and said: 

“The answer to the Senator from Oregon is that it 
is our purpose to relieve those associations from all 
possible risk of being prosecuted under Section 1 of 
the Act, but not under Section 2.” 

Again at 2161, Senator Walsh said: 

“It will be observed that by the express terms of 
the bill the monopoly is entirely immune; it is allowed 
to go on without any let or hindrance at all unless 
it unduly enhances prices, in which case it may be 
hailed before the Secretary of Agriculture.” 

Senator Brandegee, a foe of the Bill, stated, p. 2173-74: 

“Here is the meat in the coconut in the bill, begin¬ 
ning at line 15, page 4: 

Such associations may have marketing agencies 
in common, and such associations and their members 
may make the necessary contracts and agreements to 
effect such purposes. 

“What purposes? The necessary contracts and 
agreements for 4 collectively handling and marketing 
an interstate and foreign commerce such products of 
the persons so engaged, 9 and so forth. They may make 
such contracts as are necessary to produce, process, 
get into the market, and effectively sell such products 
but the Sherman Law says that ‘every contract, com- 
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bination, in the form of trust or otherwise, or com 
spiracy in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby de¬ 
clared to be illegal.’ That is where this bill takes these 
associations out of the Sherman anti-trust act. ,, 

D. Conclusions to be drawn from Legislative History: 

The legislative history decisively demonstrates that Con¬ 
gress intended to immunize agricultural cooperative asso¬ 
ciations from any prosecution under the Sherman Act for 
practices which are normal incidents to the marketing of 
their members ’ products. To bold otherwise is to vitiate 
the Capper-Volstead Act, since one of the primary purposes 
of the Act was to authorize collective marketing and collec¬ 
tive bargaining by farmers free from the fear of anti-truSt 
prosecutions 1 . 

The Act is meaningless if all the farmer is allowed to do 
is to form an association, but as soon as the association 
enters into agreements with its customers to achieve the 
prices it was created to obtain, the agreements become 
a conspiracy between it and its customers if, in the eyes 
of the Anti-Trust Division, the prices are too high (cf. par. 
38(g) of indictment), or its trade practices are deemed 
otherwise undesirable. As previously pointed out the 
classified price plan and concomitant supply agreement 
have long since been recognized as an efficient and sound 
method of combatting the complex economic factors and 
problems peculiar to the milk industry. To bold that such 
methods are subject to the condemnation of the Sherman 
Act, as the Government is asking this Court to do, is to dis¬ 
regard the intent of Congress and fly in the teeth of the 
specific authority given associations in Section 1 7 of the 
Capper-Volstead Act to market collectively and make the 
necessary contracts therefor. 

1 The demoralizing influence of such prosecutions under the Sherman Act 
were referred to many times in the hearings and debates. 
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The Government asserts that the only purpose of the 
Capper-Volstead Act was to remove the restrictions placed 
upon cooperatives with capital stock by section 6 of the 
Clayton Act—“This alone was the purpose of the Capper- 
Volstead Act as its detailed history shows” (Government’s 
brief, p. 30). We submit that a commonsense reading of the 
history fully refutes such contention. Further, if that were 
the only purpose of the Capper-Volstead Act, surely Con¬ 
gress would have made a simple amendment to the Clayton 
Act, and not have devoted more than two years to hearings 
and debates in enacting the Capper-Volstead Act. 

In addition to the limited purpose suggested, it seems 
dear from the history of the Act, and subsequent legislative 
enactments, that Congress was attempting to put in effect 
the newly developed public policy toward agricultural co¬ 
operatives as declared by the legislatures of nearly every 
state in the Union, and to give such association complete 
exemption from criminal or civil prosecution under the 
anti-trust laws for their normal operations and practices. 
It was fully recognized that some elimination of compe¬ 
tition and restraint of trade was inevitable. But unless the 
Act is to be emasculated, it cannot be interpreted as 
referring to the restraint of trade and elimination of 
competition between the members or between the coopera¬ 
tives and the distributors with whom it must deal. Bather 
it seems clear that whatever restraint of trade or monopoly 
arises out of the price structure which the cooperative is 
able through its bargaining abilities to obtain, and that 
arising out of the agreements with purchasers which incor¬ 
porate that price plan, must be considered reasonable and 
authorized in the absence of a finding by the Secretary of 
Agriculture that prices were unduly enhanced. 

It is apparent that in the House and Senate, friend and 
foe alike were in accord that Sec. 1 of the Capper-Volstead 
Act contemplated that cooperatives would make contracts 
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with distributors, as well as with their own members, and 
that a degree of restraint or even monopoly would thus be 
achieved. But this restraint was to be non-actionable un¬ 
der the Sherman Act unless prices were unduly enhanced 
and this was a matter for the Secretary of Agriculture. As 
already pointed out there is no charge in the present indict¬ 
ment that the object of the present alleged conspiracy was 
unduly to enhance prices. 1 The Government therefore is 
driven to attempt to sustain the present indictment on the 
ground that it is another Borden case, asserting that agree¬ 
ments between a cooperative and its own distributors, the 
necessary vendees in a vendor-vendee relation-ship, consti¬ 
tute agreements with the “outside parties” or “outside 
groups” referred to in the Borden case. 2 This point will 
next be examined. 

i 

X 

The Borden Case Does Not Prohibit Defendant’s Milk 
Marketing Plan 

The clue to the meaning of U. S. v. Borden „ 308 U. S. 188, 
is contained in United States Alkali Export Assn. v. U. S., 
325 U. S. 196,1209-10, wherein the Supreme Court said that 
in the Borden case: 

“This Court rejected the contention that the Capper- 
Volstead Act gave to the Secretary ‘ exclusive juris¬ 
diction to determine in the first instance whether the 
acts of the cooperatives were violations of the Sherman 
Act because they went beyond the immunity granted 
by the Capper-Volstead Act.' ” (Op. p. 209-210; Italics 
ours.) i 

There must then have been some immunity granted by the 
Act. The immunity did not cover the Borden conspiracy 
because it involved “outside groups”; i. e. y a conspiracy be¬ 
tween cooperatives, distributors, a labor union, certain 

i 

1 Sec present brief p. 8. ! 

* U. S. v. Borden , 308 U. S. 188, 205. 
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labor officials, city health officials and arbitrators (Borden 
opinion, p. 191) “to fix, maintain and control artificial and 
non-competitive prices’’ of milk (Op. p. 194). The con¬ 
spiracy was to fix prices of all milk, not merely the coopera¬ 
tives. (Borden opinion p. 205; Borden case below 28 F. 
Supp. 177,180-181). It was to compel the non-cooperating 
distributors “to exact a like price from their customers” 
and to control “the supply of fluid milk permitted to be 
brought to Chicago” (Borden Op. p. 205, Op. below 28 F. 
Supp. 180-182). 

The Supreme Court described the conspiracy as follows: 

“In this instance, the conspiracy charged is not that 
of merely forming a collective association of produ¬ 
cers to market their products but a conspiracy, or con¬ 
spiracies, with major distributors, and their allied 
groups, with labor officials, municipal officials, and 
others, in order to maintain artificial and non-competi¬ 
tive prices to be paid to all producers for all fluid milk 
produced in Illinois, and neighboring States and 
marketed in the Chicago area, and thus in effect, as the 
indictment is construed by the Court below, ‘to compel 
independent distributors to exact a like price from 
.their customers’ and also to control ‘the supply of 
fluid milk permitted to be brought to Chicago’, 28 F. 
Supp. at pages 180-182. Such a combined attempt of 
all the defendants, producers, distributors, and their 
allies, to control the market finds no justification in 
Section One of the Capper-Yolstead Act” (U. S. v. 
Borden, 308 U. S. 188, 205; emphasis added.) 

In brief the conspiracy was a racket and the Supreme 
Court merely held that the right of producers to unite to 
market their product and “to make the contracts necessary 
for that collaboration,” “cannot be deemed to authorize 
any combination with other persons in restraint of trade 
that these producers may see fit to devise” (Borden Op. p. 
205, italics ours). The Court then held as to this type of 
conspiracy with “outside persons” that action by the 
Secretary of Agriculture was not an indispensable prelim¬ 
inary to prosecution under the Sherman Act. 
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We raise the question here and now as to whether on a j 
charge of conspiracy to suppress competition, with no 
charge of undue enhancement of milk prices, and no out- j 
side groups involved,—a charge based on a Milk Marketing 
Plan embodying contracts made only with distributors, 
the indispensable second parties to contracts for the distri¬ 
bution of milk. Congress did not intend that the Secretary 
must first act. We affirmatively assert that under these 
circumstances the Borden case does not control and that 
the Supreme Court would not so hold. We refer to the 
present brief pp. 48-56 to show that Congress did not intend 
that cooperatives should be at the mercy of every district 
attorney, however untutored in agricultural economics, but 
intended to place supervision in expert hands, in the Ag¬ 
ricultural Department. We invite attention to the fact 
that this provision was inserted in the Act because the Act 
itself contains no definition of what a cooperative may or 
may not do and hence broad supervisory power was vested 
in the Secretary. 1 

XI 

Allen Bradley Co. v. Local Union, 325 U. S. 798 and 
Other Cases 

The Allen Bradley case, though cited by the Government 
in its brief at p. 27, is really in favor of defendants. This 
was a conspiracy between various unions, contractors and 
manufacturers to exclude electrical equipment manufac¬ 
tured outside New York City, to control its price and dis¬ 
criminate between its customers (Op. pp. 800-801). The 
question was whether the scheme got immunity because one 
of the parties was a labor union. The Court said the ques- 

_ I 

1 See Senate Hearings on H. R. 13931 and S. 845, Statement of Sen. Walsh 
at p. 82; Report of House Judiciary Committee No. 24, 67th Cong. 1st Sess. 
Senate Report 236 same Congress; Statemenf of Rep. Summers, Cong. Rec. 
p. 1041-1042, May 1941; Sen. Kellogg, p. 2046-2065. In U. S. v. Dairy Coop. 
Assn., 49 F. Supp. 475, the only prosecution of a dairy cooperative we can 
find, the cooperative combined with no one but in spite of this was indicted. 
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tion was “whether unions can with impunity aid and abet 
business men who are violating the Act ’ ’ (Op. p. 807). The 
Court said that: 

“under our holdings in the Hutcheson case and other 
cases which followed it had there been no union-con- 
tractor-manufacturer combination the unions' actions 
here, coming as they did within the exemptions of the 
Clayton 1 and Norris-La Guardia Acts, would not have 
been violations of the Sherman Act”. (Op. p. 807.) 

The Court went on to quote Section 6 of the Clayton Act 
and stated that “the purpose of mutual help” can hardly 
be thought to cover activities “for the purpose of employer- 
help in controlling markets and prices.” (Op. p. 808). It 
quoted from the Borden opinion as to producers having 
no right “to authorize any combination or conspiracy with 
other persons in restraint of trade” (Op. p. 808). It stated 
that had the union acted alone, the results would have 
been “the natural consequence of labor union activities 
exempted by the Clayton Act from the coverage of the 
Sherman Act. Apex Hosiery Co. v. Leader , 310 P. S. 503.” 

The Court said: 

“Our holding means that the same labor union activi¬ 
ties may or may not be in violation of the Sherman Act, 
dependent upon whether the union acts alone or in com¬ 
bination with business groups. This, it is argued, brings 
about a wholly undesirable result—one which leaves 
labor unions free to engage in conduct which restrains 
trade. But the desirability of such an exemption of 
labor unions is a question for the determination of 
Congress. Apex Hosiery Co. v. Leader, 310 U. S. 469, 
84 L ed 1311, 60 S. Ct. 982, 128 ALR 1044, supra.” 
(Op. p. 810) 

• • • 

“Thus, these congressionally permitted union activi¬ 
ties may restrain trade in and of themselves. There is 
no denying the fact that many of them do so, both 
directly and indirectly. Congress evidently concluded, 

* Note the Court pointed to the Clayton Act which covers labor and co¬ 
operatives as well. 


63 


I 


i 

however, that the chief objective of Anti-trust legisla¬ 
tion, preservation of business competition, could be j 
accomplished by applying the legislation primarily only 
to those business groups which are directly interested 
in destroying competition. ,, (Op. 811) 

The above case is obviously for us or against us depend¬ 
ing on the Court’s decision as to whether the distributors 
herein are ‘‘ outside groups.” Are they similar to the con¬ 
tractors and manufacturers in the Allen Bradley case? For 
reasons already given we think clearly not. 1 . They are the 
only entities with which on the out-go, the cooperative can, 
in the nature of things, have any contractual relations. Fur¬ 
ther the present indictment does not, as in the AUen Bradley 
case, show that the motive force of the conspiracy is sup¬ 
plied by the distributors. The present is not a case wherein 
there was a conspiracy of distributors, which the coopera¬ 
tive, in the words of the Supreme Court, ‘‘aided and 
abetted.” The Milk Marketing Plan is the creation of the 
cooperative and its contracts with the distributors are 
simply the normal and natural way of putting it into effect 
Also can it be said, in the words of the Supreme Couifc, 
that the cooperative and its distributors “are directly 
interested in destroying competition” except as allowed by 
the Capper-Volstead Act this side of an “undue enhance^ 
ment of prices.” 

i 

xn . ! 

i 

Tine Sherman Act, the Clayton Act and the Capper- 
Volstead Act Most be Construed Together. 

In line with our contention that the clue to the Bordeii 
case is the combination of the cooperative therein with 
outside groups, we invite the attention of this Court to the 
synthesis of labor law accomplished by the Supreme Court 
in U. S . v. Hutcheson, 312 IT. S. 219. In that case the Court 


* See present brief pp. 44-48. 
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drew together the strings tying the Sherman Act, the 
Clayton Act and the Norris-La Gnardia Act and on the 
strength of the public policy announced by the Norris- 
La Guardia Act, overruled the judge-made attenuation of 
the Clayton Act The Court announced a new Magna Char- 
ta for labor in the words. 

“So long as a union acts in its self-interest and does 
not combine with non-labor groups, the licit and illicit 
under § 20 are not to be distinguished by any judgment 
regarding the wisdom or unwisdom, the rightness or 
wrongness, the selfishness or unselfishness of the end 
of which the particular union activities are the means.’’ 
(Op. p. 232) 

The basis of the above was the Court’s view that the 
Norris-La Guardia Act announced a public policy “in terms 
that no longer leave room for doubt” (Op. p. 234); that 
“such legislation must not be read in a spirit of mutilat¬ 
ing narrowness” (Op. p. 235) but on the contrary “hospi¬ 
table scope” must be given the congressional intent even 
though expressed with regard to specific cases. Quoting 
f rom Justice Holmes in Johnson v. U. S., 163 F. 30, 32, the 
Court said: 

“The Legislature has the power to decide what the 
policy of the law shall be, and if it has intimated its 
will, however indirectly, that will should be recognized 
and obeyed” (Op. p. 235). 

This Court is confronted with the same opportunity in 
the present case as the Supreme Court in the Hutcheson 
case. Once again we have the Government trying to do by 
indictment what it cannot do by injunction. 1 Once again 
we have before the Court the two Anti-trust Statutes, the 
Sherman and the Clayton Acts, and the clarifying, public 
policy pronouncements of the Capper-Volstead Act. Just 
as the Norris-La Guardia Act said to the Government “you 
cannot enjoin at all where a labor dispute is involved” 


1 Without action by the Secretary of Agriculture. 
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so in the Capper-Volstead Act Congress says ‘‘yon cannot 
enjoin unless prices are unduly enhanced and then only on 
action by the Secretary of Agriculture.” Just as the 
Hutcheson case restored the exemption of labor granted 
by the Clayton Act, so we say this Court should restore 
the same exemption of farm cooperatives granted in the 
very same section of the Clayton Act. 2 

j 

This Court is in the same position as the Court in U. S. 
v. Dairy Co-op. Assn., 49 F. Supp. 475, an ill-starred in¬ 
dictment of a cooperative alone, and for its own acts. That 
indictment charged a conspiracy between the cooperative 
and its officers to monopolize milk in the Portland area by 
a program designed to force, by solicitation, threats and co¬ 
ercion, all producers to become members of the Association; 
by preventing members from transferring their production 
quotas to non-members; by requiring distributors “to agree 
to purchase all their requirements from defendant Associa¬ 
tion and from no other purchaser”. The indictment fur¬ 
ther alleged that the cooperative had gained control of 
many distribution outlets and had attempted by threats and 
coercion to obtain control of the remaining distribution out¬ 
lets. Also that the cooperative had maintained the whole¬ 
sale and retail prices of milk in the area at arbitrary and 
low levels in order to exclude certain distributors from op¬ 
erating in that area, and had granted certain discrimina¬ 
tory rebates to force distributors out of business. The 

* The Gayton Act provides: i 

“The labor of a human being is not a commodity or article of com¬ 
merce. Nothing contained in the anti-trust laws shall be construed to for¬ 
bid the existence and operation of labor, agricultural, or horticultural 
organizations, instituted for the purposes of mutual help, and not having 
capital stock or conducted for profit, or to forbid or restrain individual 
members of such organizations from lawfully carrying out the legitimate 
objects thereof; nor shall such organizations, or the members therebf, 
be held or construed to be illegal combinations or conspiracies in re¬ 
straint of trade, under the anti-trust laws. Oct. 15, 19&, c. 323, §6, 38 
Stat. 731.” (15 U. S. C. A. 276) 



66 


indictment likewise alleged that the defendants had “pro¬ 
cured” the enactment of the “Oregon State Milk Control 
Law,” had expended money to defeat other measures, and 
prevailed upon the Oregon Milk Board to adopt certain 
policies and regulations which enabled them to maintain the 
conspiracy, from which Board the cooperative obtained con¬ 
cessions and benefits not available to non-members of the 
cooperative. Lastly, the indictment charged that the co¬ 
operative caused the adoption of arbitrary sanitary stand- 
aids designed to enable it artificially to control the supply 
of milk in the area. 

The indictment goes beyond the present case in respect 
of its charges of the use of threats and coercion. However 
it is reminiscent of the present indictment in respect of its 
charges relative to full supply or exclusive supply contracts, 
of its use of alleged unfair competition, of its charge of pro¬ 
curing the passage of legislation, and of the adoption by 
the state and municipal authorities of policies and regula¬ 
tions favorable to the cooperative, and health regulations 
unnecessary and discriminatory in character. In dismiss¬ 
ing it the Court said: 

“An older generation of judges interpreted the Clay¬ 
ton Act, 38 stat. 730, to defeat the plain intent of the 
law, and, almost perversely, it seemed, sought to impose 
their economic views on the American scene in the 
controversial field of capital and labor. The result was 
the enactment of the Norris-La Ouardia Act, 29 

U. S. C. A. § 101 et seq.,” 

• • • 

“Extremes beget extremes. As stated, the whole 
course of recent labor legislation seems to have been 
determined by the unwillingness of some judges to ac¬ 
cept and interpret with good will the progressive labor 

legislation of an earlier period.” 

• • • 

“Now I am asked to ‘interpret’ the other provisions 
of the Clayton Act which say generally that a farmers’ 
cooperative association shall not be subject to the Anti- 
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Trust laws. I am asked to hold that under certain cir¬ 
cumstances, even when acting solely in its self-interest, 
and not in concert with others, a farmer’s cooperative 
can be punished as a monopoly. I am asked to hold that 
in this case, which I am told is the first case brought 
by the Anti-Trust Division of the Department of 
Justice against a farmers’ cooperative acting alone 
and not in concert with others, the defendant is at¬ 
tempting to create a monopoly and is punishable crim¬ 
inally. In short, I am asked to scuttle the plain language 
of the Clayton Act as to cooperatives, as anti-labor 
courts scuttled the labor provisions of the same act, 
with the serious consequences that endure to this hour. 

“It may be that the acts of the defendant coopera¬ 
tive in this case, tested without regard to the provisions 
of the Clayton Act, are monopolistic in character* I 
have not given serious thought to that question, for it 
seems to me when Congress said that cooperatives were 
not to be punished, even though they became monopolis¬ 
tic, it would be as ill-considered for me to hold to the 
contrary as were some of the early labor decisions, 
more ill-considered in fact, in view of the serious con¬ 
sequences of the American people, now known to have 
followed from those decisions in the labor field, j ' 
“For these reasons, a finding of not guilty will be 
made.” (Op. p. 475-476) 

I 

We ask this Court if cooperatives must risk judge-made 
emasculations of the Clayton and Capper-Volstead Acts 
and tread anew the weary way labor trod through Duplex- 
Deering and its consequences until it reached the Hutche¬ 
son case. 8 Rather is it not the opportunity of judicial states¬ 
manship to do here as the Supreme Court did in the Hutche¬ 
son case, namely construe the Sherman Act in the light of 
the policy pronouncements of the Capper-Volstead Act. 
In so doing we have little doubt this Court will recognize 


•For the history of this struggle and the tragic mistakes causing if see 
Louis Boudin: ‘The Sherman Act and Labor Disputes, 39 CoL L. Rev. 1283, 
40 Col. L. Rev. 14; Organized Labor and the Clayton Act, by the same 
author, 29 Va. Law Rev. 272 § 29 Va. Law Rev. 395. Berman: Labor and 
the Sherman Act (book). The opinion in Allen Bradley v. Local, 325 U. S. 
798, contains a good short resume of labor’s struggle. 
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that the contracting distributors are not “outside groups” 
but are intrinsic and implicit in any marketing plan possible 
under the Capper-Volstead Act 

Conclusion 

The decision of the -Court below that the indictment lacks 
“-sufficient facts” is sound and should be affirmed. 

Respectfully submitted, 
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COUNTER-STATEMENT OF THE CASE 

i 

This is an appeal from an order of the United States Dis¬ 
trict Court for the District of Columbia dismissing as to all 
the defendants an indictment brought under Sec. 3 of the 
Sherman Act of July 2, 1890, 26 Stat. 209 U. S. C., Title 
15, § 3. ; 

Upon dismissal of the indictment the United States ap¬ 
pealed directly to the Supreme Court of the United States 
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under the provisions of the Criminal Appeals Act [Act of 
March 2, 1907, 34 Stat. 1246, as amended by the Act of 
May 9,1942, 56 Stat. 271, and as last amended and codified 
by Par. 1 (3731) of the Act of June 25, 1948, Public Law 
No. 772, 80 Cong. 2d Sess. U. S. C., Title 18, § 682]. 

The Supreme Court, per curiam, granted the motions 
made by certain of the appellees therein to transfer the 
case to this Court pursuant to U. S. C., Title 18, § 682. 

The indictment is set out fully in the brief of the United 
States (Appellant’s App. 43-54 inc.). 

The summarization of the indictment by the United 
States appears sufficiently detailed and factually accurate 
so as not to require repetition here (Appellant’s Br. 2-6 
inc.). 

The recitation of District Judge Keech’s opinion by the 
United States is correct as is the statement of the steps 
taken following the handing down of this opinion (Appel¬ 
lant’s Br. 7). 

This court can take judicial notice of the fact that the 
official records of the District of Columbia show that this 
appellee’s Lucerne Milk Company was not licensed to do 
business by the District Government until 1940. This court 
can further take judicial notice of the fact that only milk 
produced in accordance with the health regulations of the 
District of Columbia can be sold in Washington, D. C. This 
appellee did become a party to a full supply contract in 
1940. 

This appellee takes exception to the statement by the 
United States of the issues involved as outlined in the final 
paragraph of page 7 of the brief of the United States. 

The sole issue in this case, as is clearly stated in Judge 
Keech’s opinion, is whether or not the indictment that was 
dismissed charged an unlawful conspiracy in violation of 
Sec. 3 of the Sherman Act with sufficient clarity and spe¬ 
cificity to allow it to stand as a pleading. 
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SUMMARY OF ARGUMENT 

The sole issue in the case is whether or not the indictment 
stated sufficient facts with the requisite clarity and spe¬ 
cificity to charge the commission of a crime under Sec. 3 j 
of the Sherman Act. 

The attempt by the United States to rest the indictment 
on the illegality per se of the full supply contract and the 
classified use plan for distribution of fluid milk must fail 
in absence of facts showing specific acts of criminality un- j 
der the Sherman Act. I 

The Borden case is clearly distinguishable. Judge j 
Keech’s opinion in the court below considered the Borden \ 
case as applied to the indictment in this case and held that I 
sufficient facts were not pleaded to charge a crime under ; 
Sec. 3 of the Sherman Act. 

ARGUMENT 

This appellee contends that the sole issue raised in this! 
case is whether or not sufficient facts were pleaded spe¬ 
cifically and clearly enough in the indictment to charge the 
commission of a crime under Sec. 3 of the Sherman Act. 

The indictment states but two things of any consequence: 
first, it states and the United States argues in its brief, that 
the full supply contract is illegal per se; secondly, the 
United States, both in its indictment and in its brief, states; 
by intendment and implication that the classified use plan 
for selling milk is illegal per se if used outside of govern¬ 
ment sanction (Appellant’s Br. 17,18). 

The rest of the indictment consists merely of reciting the I 
means by which these two major propositions are said to 
take effect. As will be shown, this appellee comes to the 
conclusion that the United States has presented a mean¬ 
ingless indictment under the terms of Sec. 3 of the Sherman 
Act. 

i 

It has been stated repeatedly that the principal purpose 
of an indictment is to inform the accused of the offense with 



i 

i 

i 
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which he is charged with sufficient clarity to enable him to 
adequately prepare his defense and to plead the judgment 
of conviction if he be convicted as a bar to further prose¬ 
cution. This statement is borne out in the recent case of 
Loicenburg v. United States , Circuit Court of Appeals, 
Tenth Circuit, 156 F. (2d) 22, where it has been stated at 
page 23: 

“While the strict rules of pleading in criminal prose¬ 
cutions have been relaxed, the fundamental functions 
and requirements of indictments have not been altered 
or modified. The purpose of an indictment still is to 
inform the accused of the offense with which he is 
charged, and this it must do with sufficient clarity to 
enable him to adequately prepare his defense and to 
plead the judgment of conviction, if any, as a bar to 
further prosecution. The essential elements of an in¬ 
dictment were stated by the Supreme Court in United 
States v. Hess, 124 U. S. 483, 8 S. Ct. 571, 574, 31 L. Ed. 
516, as follows: ‘The object of the indictment is— 
First, to furnish the accused with such a description 
of the charge against him as will enable him to make 
his defense, and avail himself of his conviction or 
acquittal for protection against a further prosecution 
for the same cause; and, second, to inform the court 
of the facts alleged, so that it may decide whether they 
are sufficient in law to support a conviction, if one 
should be had. For this, facts are to be stated; not 
conclusions of law alone.’ ” 


While that case involved a violation of the Selective Ser¬ 
vice Act the general proposition of law stated therein is 
applicable to an alleged violation of the Sherman Act. 

In the same Tenth Circuit, in the case of Frankfort Dis¬ 
tilleries v. United States, 144 F. (2d) 824, a case involving 
demurrers to indictments in cases numbered 2792-2799 and 
2807 and 2808, the court upheld the demurrers to indict¬ 
ments numbered 2792-2799 and affirmed the lower court’s 
decision in 2807, which held the demurrer to be bad, and 
reversed the lower court’s decision in 2808, where the de¬ 
murrer had been held good. Discussion here will be 
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restricted to that part of the Tenth Circuit’s opinion relat¬ 
ing to indictments 2807 and 2808, for on appeal to the 
United States Supreme Court the decision of the Tenth Cir¬ 
cuit was reversed as to the other cases. 

The court stated at page 830 in relation to indictments 
2807 and 2808 as follows: j 

“Ordinarily it is not sufficient to charge the offense 
in the words of the statute creating the offense, unless 
the words themselves fully, directly, and expressly, 
without uncertainty or ambiguity, set forth all the es¬ 
sential elements necessary to constitute the crime in¬ 
tended to be punished. * * Where the statute is gen¬ 
eral in terms and fails fully, directly, and expressly 
to set forth with certainty and without ambiguity all 
of the essential elements necessary to constitute of¬ 
fense, the indictment must descend to particulars and 
charge every constituent ingredient of which the crime 
is composed. • • •. 

“The Sherman Act is couched in general language, 
it speaks in generic terms, and it fails to enter into 
details. It ‘has a generality and adaptability compar¬ 
able to that found to be desirable in constitutional pro¬ 
visions. ’ • * *. It therefore is necessary that an indicfc- 
ment charging an offense under its provisions descend 
to particulars and allege the constituent ingredients of 
which the crime is composed. United States v. Armour 
& Co., supra . But these indictments charge in the lan¬ 
guage of the Act that the defendants formed and en¬ 
tered into the combination and conspiracy; and, obedi¬ 
ent to the necessity of doing so, they descend to 
particulars and undertake to charge the essential ele¬ 
ments of which the offense is composed. In short, the 
agreement to restrict or monopolize interstate com¬ 
merce, as the case may be, is alleged in conformity with 
the Act, and the plans of the conspirators are set out 
in detail. 

“An indictment must be considered as a whole in de¬ 
termining whether it charges all of the essential ele¬ 
ments of the offense sufficiently to inform the accused 
of the nature of the accusation, to enable him to pre¬ 
pare his defense, and to enable him to plead the judg¬ 
ment and record of acquittal or conviction in bar to a 


l 
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later prosecution for the same offense. All pertinent 
parts of it must be brought into view and considered 

J - in their totality. United States v. Armour & Co., 
supra.” (Emphasis supplied). 

Particular attention should be paid to the wording of the 
second passage quoted above. The court lays down the 
rule that an indictment charging an offense under the provi¬ 
sions of the Sherman Act must descend to particulars and 
allege the particular ingredient of which the crime is com¬ 
posed due to the fact that the Sherman Act is couched in 
general language and speaks in generic terms. The court 
pointed out that in indictments numbered 2807 and 2808 the 
indictments did descend to particulars and undertook to 
charge essential elements of which the offense there was 
composed. 

Every indictment couched in the language of the Sherman 
Act must he viewed in the light of the language used above. 
If the indictment cannot meet the tests which the Tenth 
Circuit stated, the indictment must be dismissed. The 
indictment in the case before this court for its consideration 
fails utterly to meet these basic requirements so clearly 
stated. The District Judge had no alternative under the 
settled jurisprudence other than to dismiss the indictment. 

The United States in its brief, at page 16, has stated: 

“The essential charge of the indictment is that ap¬ 
pellees undertook by their combination to eliminate and 
suppress competition in the milk industry in order to 
enhance prices. # • # . Among the violations of the 
Sherman Act resulting from appellees’ combination 
are: the suppression of competition among appellee 
distributors, the destruction of competition of non¬ 
conspiring rival distributors, the foreclosure of the 
market both to such distributors and to non-Association 
producers, and the fixing of prices to be charged to 
the public.” 

Despite the language of the Frankfort Distilleries case, 
supra, and the Lowenburg case, supra , the United States 
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makes no attempt at any point in the body of its indictment 
to name any distributor or producer who has been forced to 
leave the market because of the alleged combination; no 
facts have been pleaded to show that competition has been 
suppressed among appellee distributors; no facts have been 
pleaded to show that distributors or producers have been 
foreclosed from the market; and no facts have been pleaded 
to show that there has been any price fixing on charges to 
the public. j 

The full supply contract which is alleged in paragraphs 
36(a) - (d) of the indictment does nothing more than what 
the indictment says it does. It is an arm’s length con¬ 
tractual arrangement between a producers co-operative, 
operating under the benefits of the Capper-Volstead Act 
and other acts cited by the United States and by the brief 
of the Milk Producers Association, contracting with indi¬ 
vidual distributors to supply those individuals indepen¬ 
dently of each other the full supply of milk required by 
those individuals to the fullest extent that the co-operative 
is so able to supply their needs. If the co-operative fails 
to supply the requirements, the individual distributors are 
free to purchase from any other producer or co-operative. 
In return, each individual distributor is guaranteed that 
the co-operative will not undersell the same class of milk 
to those in competition with that distributor and who are 
likewise signatories to a full supply contract. The question 
as to whether such contracts are illegal per se is best cov¬ 
ered in the recent case of United States v. Standard OH Co., 
78 F. Supp. 850, where the court stated at page 863: 

j 

“As I understand the pleadings, and the Govern¬ 
ment’s position at the beginning of the trial, a judg¬ 
ment is sought decreeing that the clause in the con¬ 
tracts which, by its language and actual effect, as 
shown by the evidence, restricts the stations not 
employe-operated to the sale and use of petroleum 
products and accessories produced or supplied by Stan¬ 
dard is illegal per se. We cannot agree. To the con- 
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trarv, as we read the cases, exclusiveness of outlet is 
not, in itself, illegal. It becomes illegal only if it result 
in a substantial lessening of competition or the creation 
of monopoly in the line of commerce. ,, 

Thus we reach the inescapable conclusion that since a 
full supply contract is not per se illegal an indictment must 
state with particularity the provisions of the contract com¬ 
plained of, not in general terms but as in the indictment 
in the case above where the contract’s objectionable parts 
were stated verbatim. Even though the court in the 
Standard Oil Company case, supra, found that the indict¬ 
ments were properly brought and that the contracts out¬ 
lined improperly restrained trade, the court definitely con¬ 
cluded that exclusive supply contracts were not per se 
illegal. 

The indictment alleges that beginning about the year 
1930 this appellee became a party to a conspiracy to elim¬ 
inate and suppress competition in the sale of milk in vio¬ 
lation of Sec. 3 of the Sherman Act. Yet the official records 
of the District of Columbia show that this appellee was not 
licensed to do business as a dairy in the District of Colum¬ 
bia until 1940. The indictment itself states that this appel¬ 
lee does at least 11.1 per cent of the total milk distribution 
in the Washington metropolitan area. This was done in 
active competition with the alleged conspirators. Admitting 
that this appellee did enter a full supply contract with the 
producers co-operative in 1940, in the absence of additional 
facts not pleaded in this indictment and in view of the 
Standard Oil Company case the full supply contract cannot 
be considered illegal per se. 

As stated earlier, the United States has attempted to 
condemn the classification of milk on the basis of the use 
to which the milk is put as a method of pricing practice 
between producers and distributors. 

That one branch of the United States Government 
through the Department of Justice should attempt to de- 
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clare illegal a system which another branch of the govern¬ 
ment, the Department of Agriculture, has declared not only 
legal but the most practical and economical system for the 
distribution of fluid milk, is incomprehensible to this 
appellee. 

The classification of milk by use is traditional Begin¬ 
ning shortly after World War I and culminating in its rec¬ 
ognition by various state legislatures in the 1930s and 
finally recognized by the federal government in the Agri¬ 
cultural Adjustment Act of 1937, this system has been 
adopted by governmental authorities and the industry as 
the most practical and economical system for the distribu¬ 
tion of fluid milk and its by-products. j 

The presentation of this plan in the Association’s brifcf 
is exhaustive. It should be given special attention by the 
Court. To avoid repetition it suffices to say here that the 
milk industry, considered by all to be vital to the health 
and welfare of the nation as a whole, worked out a system 
whereby the industry was saved from economic ruin and 
the people of this country assured of a healthful fluid milk 
supply at reasonable prices. 

The cases of Nebbia v. New York, 291 U. S. 502, and 
United States v. Rock Royal Co-operative, 307 U. S. 533, Set 
forth the historical background of the classified use system 
and point out its benefits not only to the producers and 
distributors but to the general public. 

It is interesting to note in Appalachian Coals v. United 
States, 288 U. S. 344, the discussion of the condition of the 
industry and the interlinking of the interests of producers 
and consumers as a parallel to a like discussion of the milk 
industry in the Nebbia case. In, the Appalachian Coals 
case the alleged restraint stemmed from an agreement by 
producers to band together in a co-operative similar to the 
one here in question except that these producers of coal 
did not have the benefit of the protective statutes which 
shield farm co-operatives. In the instant case we are faced 
with that situation. In the Appalachian Coals case the Dis- 
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trict Court was reversed after it had granted an injunction 
based on the threat of a restraint of trade stemming from 
coal producers’ marketing agreements. Chief Justice 
Hughes stated: 

“The purpose of the Sherman Anti-Trust Act is to 
prevent undue restraints of interstate commerce, to 
maintain its appropriate freedom in the public interest, 
to afford protection from the subversive or coercive 
influences of monopolistic endeavor. • • # . The restric¬ 
tions the Act imposes are not mechanical or artificial. 
Its general phrases, interpreted to attain its funda¬ 
mental objects, set up the essential standards of rea¬ 
sonableness. They call for vigilance in the detection 
and frustration of all efforts unduly to restrain the 
free course of interstate commerce, but they do not 
seek to establish a mere delusive liberty either by 
making impossible the normal and fair expansion of 
that commerce or the adoption of reasonable measures 
to protect it from injurious and destructive practices 
and to promote competition upon a sound basis.” (p. 
360) (Emphasis supplied). 

Viewing the classified use system for distribution of fluid 
milk and its by-products in the light of Chief Justice 
Hughes’ statements, it is evident that the allegations in the 
indictment brought against this appellee and others do not 
state a crime. In fact, these allegations merely support the 
conclusion that the milk industry in the Washington metro¬ 
politan area accepted the benefits of usage and the law and 
adopted reasonable measures to protect the industry from 
injurious and destructive practices as well as promoting 
competition on a sound basis. 

In United States v. Swift & Co., 46 F. Supp. 848, the court 
dismissed an indictment similar to the one in the instant 
case and stated at page 851, among other things: 

“There is also a total failure in the indictment to 
allege any coercion or the results of any coercion, or 
the effects of the rule upon the members of the Ex¬ 
change. Probably they could be deprived of their mem¬ 
bership, but what of it? There is no showing and it is 
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admitted that the Exchange has no power to impose 
penalties upon a member who violates the rule in ques¬ 
tion, and it is easy to see that they have no power over 
them, because, as admitted by the government, a mem¬ 
ber, upon being expelled, could still go to the stock 
yards and buy fat lambs in the same manner as he did 
before, the only difference being that he might suffer 
some social ostracising by his fellow members if he did; 
and, as the Court said in the Hopkins case on page 594 
of 171 U. S., on page 46 of 19 S. Ct., 43 L. Ed. 290: 
‘An agreement may in a variety of ways affect inters 
state commerce, just as state legislation may, and yet 
like it be entirely valid because the interference pro¬ 
duced by the agreement or by the legislation is not 
direct.’ The Court then points out many instances of 
that nature.’’ 

i 

Likewise in the indictment before this Court there is no 
allegation alleging coercion or the results of coercion^ 
There is no allegation that a penalty would attach to a dis¬ 
tributor who cancelled his full supply contract. There is 
no allegation that any distributor is barred from attempting 
to procure milk from those not members of the producers 
co-operative. The only thing a distributor might suffer in 
case he broke or cancelled his contract with the producers 
association would be perhaps a suit in damages brought as 
an ex contractu action. The Court went on further to 
state as follows: j 

“• • • It is stated by Mr. Justice Peckham on page 
612 of 171 U. S., on page 52 of 19 S. Ct., 43 L. Ed. 300— 
the situation is analogous to that of the case at bar 
because, as he stated there, there is no evidence or 
charge that the defendants ‘have done anything other 
than to form this exchange and adopt and enforce the 
rules mentioned above, and the question is whether by 
their adoption, and by peacefully carrying them out, 
without threats and without violence, but by the mere 
refusal to do business with those who will not respect 
their rules, there is a violation of the federal statute,’ 
and the Court held that there was not.” (p. 851) 
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The conduct of the producers and distributors in the in¬ 
stant case does not differ materially from that described 
above. They entered a contract dealing at arm’s length. 
The one side produced the product; the other side agreed 
to buy all of its needs from the producer of the product so 
long as the producer could supply those needs in their en¬ 
tirety. Further, the producers co-operative reserved the 
right to refuse to do business with anyone who did not enter 
a contract with it. There are no allegations in the indict¬ 
ment in the instant case to the effect that threats and vio¬ 
lence were used to force anyone to enter a contract or to 
stay out of the market. Certainly the cooperative had the 
right to refuse to do business with those who did not re¬ 
spect its reasonable rules. In turn the distributor as the 
other contracting party had the right to seek out the person 
who could supply him with his full needs at the lowest price 
and steadiest and most healthful supply. 

The United States in support of the indictment in the in¬ 
stant case relies heavily on United States v. Borden Co., 
306 U. S. 188, stating at pages 23 and 24 of its brief: 

“The Borden case dealt squarely with all the issues 
now presented. There, as here, the principal defen¬ 
dants were distributors of milk in a city marketing 
area (Chicago) and a co-operative association of milk 
producers from which the distributor defendants pur¬ 
chased most of their milk. There, as here, the defen- 
. dants were charged with conspiring to restrain trade 
and fix prices in the sale of milk from producers to 
distributors and in the sale of milk by distributors to 
consumers and others, and with conspiring to eliminate 
the competition of independent distributors by limit¬ 
ing the supply of milk flowing into the city, and other¬ 
wise. There, the lower court held that the Capper- 
Volstead Act ‘legalizes price fixing for those within 
its purview’ and ‘to that extent it modifies the Sher¬ 
man Act’ United States v. Borden Co.; 28 F. Supp. 
177, 183 (N.D. Ill.). 

“The Supreme Court did not accept this view. It 
found that the Capper-Volstead Act was not intended 
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to provide immunity for the conspiracy charged in the 
indictment. The Court held that that Act does no 
more than grant to agricultural producers the right 
to unite in marketing their product and ‘cannot be 
deemed to authorize any combination or conspiracy 
with other persons in restraint of trade that these pro¬ 
ducers may see fit to devise.’ ” 

i 

The United States seems to overlook the fact that in the 
Borden case the indictment averred not only to the pro¬ 
ducers and distributors but as well to corrupt city officials, 
corrupt union officials, racketeers and gangsters, acts of 
crime and violence, etc., etc. The United States also seems 
to have forgotten that in the Borden case upon its remand 
from the Supreme Court a consent decree was entered and 
in that very consent decree the United States agreed ver¬ 
batim to the very practices which it here is attempting to 
declare illegal under the Sherman Act. The appropriate 
portions of that consent decree are quoted herewith: 

“ • * # provided, however, that nothing contained 
herein shall prevent the granting of differentials or ad¬ 
justments which make only due allowances for differ¬ 
ences in quantity, grade, quality, the purpose for which 
the milk or cream is to be used or consumed , location of 
farm where produced, place of delivery, or differences 
in the cost of sale or transportation.” U. S. v. Borden 
Co. et al., (D.C., N.D. HI., Eastern Division) No. 2088, 
Sept. 16, 1940, Consent Decree, Paragraph VI (b). 
(Emphasis supplied.) 

As a result of the foregoing we find that the United 
States has indicted reputable citizens for carrying out a 
plan which was approved by it no later than eight years 
ago. This same plan has been in use for more than twenty- 
five years in many places and for more than fifteen years 
under various state marketing orders. If the brief of the 
United States in this case means what it says, it leaves but 
one conclusion and that is that the United States has 
changed its mind since the entry of the consent decree in 


l 
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the Borden case, and the things that were found legal there¬ 
in have now become illegal. This appellee believes, how¬ 
ever, that even in absence of such a consent decree, it has 
been shown conclusively that the indictment brought by the 
United States against the Maryland and Virginia Milk 
Producers Association, et als. states nowhere, taking the 
indictment as a whole, any crime against the United States. 
The two principal issues brought forth in the indictment 
were those allegations concerning the full supply contract 
and the classified use system of marketing fluid milk. There 
can be no doubt as to the legality of these time-honored, 
judicially accepted and legally adopted practices. 

As stated earlier, this appellee understands Judge Keech’S 
opinion to mean exactly what it says. In its brief the 
United States fails to recognize that Judge Keech’s opin¬ 
ion means that this indictment must fail as a pleading un¬ 
der any circumstances because it fails to state sufficient 
facts to allege a crime against the United States under Sec. 
3 of the Sherman Act. The Judge dismissed this indict¬ 
ment after fully considering the applicability of the Borden 
case to the instant case. 

CONCLUSION 

Wheelefore, appellee, Safeway Stores, Incorporated, re¬ 
spectfully submits that the judgment of the court below 
dismissing the indictment should be affirmed with costs to 
the United States. 

Respectfully submitted, 

Elisha Hanson 
Arthur B. Hanson 
Attorneys for Appellee 
Safeway Stores, Incorporated, 
729 Fifteenth Street, N. W. 
Washington 5, D. C. 
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No. 10045. 


THE UNITED STATES OF AMERICA, Appellant, j 

v. 

MARYLAND & VIRGINIA MILK PRODUCERS ASSO¬ 
CIATION, INC., CHESTNUT FARMS-CHEVY 
CHASE DAIRY COMPANY, ET AL., Appellees. 


On Appeal from an Order of the District Court of the 
United States for the District of Columbia. 


BRIEF OF NATIONAL CO-OPERATIVE MILE PRO¬ 
DUCERS’ FEDERATION, INC. AS AMICUS CURIAE. 


STATEMENT. 

Because of the fact that the National Cooperative Milk 
Producers Federation was one of the sponsors of the Cap- 
per-Volstead Act when that Act was before Congress, a 
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construction of which is involved in this case, and because 
said Federation is an association of dairy co-operatives, 
many of which are marketing milk and milk products for 
their producer members in much the same manner as is the 
defendant, Maryland & Virginia Milk Producers Associa¬ 
tion, Inc., in this case, it is presenting this brief solely in 
relation to the interpretation of the Capper-Volstead Act 
Therefore, the facts of the case and the other issues in¬ 
volved will not be discussed in this brief. The interpreta¬ 
tion claimed here is not contrary to that of the appellee 
co-operative, but is in support of and supplemental to it. 

ARGUMENT OF AMICUS CURIAE. 

L 

In enacting the Capper-Volstead Act, Congress had three 
objectives in view, viz., (a) to extend to stock coopera¬ 
tives the rights conferred by Section 6 of the Clayton 
Act, (b) to broaden such rights and clarify the words 
‘legitimate objects” of an association and (c) to pre¬ 
vent prosecution initiated under Sections 1 or 2 of the 
Sherman Act for offenses arising solely from the 
“normal operations” of a co-operative and to substitute 
therefor the procedure set forth in Section 2 of the 
new act. 

Section 6 of the Clayton Act (15 U. S. C. 17) is set forth 
in full on page 40, and the Capper-Volstead Act (7 U. S. C. 
291, 292) on pages 38-40, of the appellant’s brief. 

There can be no question as to the first of the objectives 
set forth above in view of the decision in United States v. 
Borden Company, 308 U. S. 188, 204, 60 S. Ct. 182,191. 

The second and third objectives clearly appear from an 
examination of the history of the Act. 

“The purpose of Congress is a dominant factor in 
determining meaning.” United States v. Congress of 
Industrial Organizations, 335 TJ. S. 106, 112, 68 S. Ct. 
1349,1352. 
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Resort may be bad to explanatory legislative history, no 
matter how elear the statutory words may appear on super¬ 
ficial examination. Harrison v. Northern Trust Co,, 317 
U. S. 476, 479, 63 S. Ct. 361; United States v. American 
Trucking Ass 7 ns,, 310 U. S. 534, 543-4, 60 S. Ct 1059,1063-4. 
Justice Holmes in commenting on use of legislative history 
has said: 

. i 

“Upon this point a page of history is worth a volume 
of logic.’* New York Trust Co, v. Eisner, 256 U. S. 
345, 349, 41 S. Ct 506. 

The Supreme Court has repeatedly referred to hearings 
in its interpretation of a statute. See, for example: James 
Ever ords Brewing Co. v. Hay, 265 U. S. 545, 561-2,44 S. Ct 
628; Tiller v. Atlantic Coast Line Co., 318 U. S. 54, 64, 66, 
also footnote 20, 63 S. Ct 444; Svoitchmen 7 s Union of North 
America v. Northern Power, 320 U. S. 297, 302-3, 64 S. Ct 
95; Reconstruction Finance Cory. v. Denver and R. G. R. 
Co., 328 U. S. 495-511-512 and footnote 14, 66 S. Ct. 1384; 
Roberts v. United States, 320 U. S. 264, 268-9, 64 S. Ct 
113. In the Tiller case, the Court gave weight to a state¬ 
ment of the chief labor exponent of the bill and also to a 
statement of a railroad representative as to the intent of 
the bill. In the Roberts case, the Court gave weight to a 
statement of state legislation on the subject. 

It is also a well recognized rule of statutory construction 
that in addition to some weight as to hearings, a Court can 
give weight to— 

(a) Reports of Congressional Committees; Harrison v. 
Northern Trust Co., 317 U. S. 476, 479, 63 S. Ct 361; 

(b) Statements on the floor in debate by a member of 
Ihe committee which handled the bill; Wright v. 
Vinton Branch of Mountain Trust Bank, 300 U. S. 
440, 463, 57 a Ct 556; 

(c) Statements of the person in charge of the bill on the 
floor in the debate are conclusive as to interpreta¬ 
tion; Ex Parte Kwmezo Kawato, 317 U. S. 69, 77, 

» 63 S. Ct 115; 
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(d) A consensus in the debates on the floor by those in 
favor and against the bill as to its meaning. Wright 
v. Vinton Branch of Mountain Trust Bk., 300 U. S. 
440, 463 and footnote 8, 57 S. Ct. 556; Untied States 
v. City and County of San Francisco, 310 U. S. 16, 
22, 60 S. Ct 749; Apex Hosiery Co. v. Leader, 310 
U. S. 469, footnote 15, 60 S. Ct 982; Phelps Dodge 
Corp. v. Nail. L. Ret. Bd., 313 U. S. 177—footnote 5, 
61 S. Ct 845; United States v. Wrightwood Dairy 
Co., 315 U. S. 110,123-5, 62 S. Ct 523. 

Courts also will construe details of an act in conformity 
to its generally expressed legislative policy. Securities 
Ex. Comm. v. C. M. Joiner L. Corp., 320 U. S. 344, 357, 64 
S. Ct 120; Reconstruction Finance Corp. v. Denver & R. G. 
W. R. Co., 328 U. S. 495, 512, 66 S. Ct 1384; United States 
v. Congress of Industrial Organizations, 335 U. S. 106,112, 
68 S. Ct 1349. 

Legislation must be construed to catch the will behind 
the words. Thomas Paper Stock Co. v. Porter, 328 U. S. 
50, 55, 66 S. Ct 884. 

Consideration should also be given to the changed na¬ 
tional policy in regard to agricultural co-operatives. 

“Since Connolly’s case was decided, nearly forty 
years ago, an impressive legislative movement bears 
witness to general acceptance of the view that the dif¬ 
ferences between agriculture and industry call for dif¬ 
ferentiation in the formulation of public policy. The 
states as well as the United States have sanctioned 
cooperative action by farmers; have restricted their 
amenability to the anti-trust laws; have relieved their 
organizations from taxation. See, e.g., Capper-Vol- 
stead Act, 42 Stat. 388, 7 U. S. C. § 291, 7 U. S. C. A. 
§291; Clayton Act, 38 Stat. 730, 731, 15 U. S. C. § 17, 
15 U. S. C. A. § 17; § 101 (1) of the Internal Revenue 
Code, 53 Stat. 33, 26 U. S. C. Int. Rev. Code, § 101 (1). 
Such expressions of legislative policy have withstood 
challenge in the courts. Liberty Warehouse Co. v. 
Burley Tobacco Growers, 276 U. S. 71, 48 S. Ct. 291, 
72 L. Ed. 473. • • •” Tigner v. State of Texas, 310 
U. S. 141, 60 S. Ct. 879. 
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And the late Justice Cardozo said in People v. Teuscher, 
248 N. Y. 454, 463,162 N. E. 484: 

• * More and more, in its social engineering, the 
law is looking to co-operative effort by those within an 
industry as a force for social good. It is harnessing 
the power that is latent within fall and stream. Con¬ 
spicuously is it doing this in its dealings with agricul- i 
tural producers, spread often over wide areas, and thus j 
deficient in cohesion, but yielding up new energies when i 
functioning together. We see this in the very statutes, 
already quoted, with their attempt to check tubercu¬ 
losis by co-operative effort. We see it in the co-opera¬ 
tive marketing associations which have made such 
headway of recent years in this State and many others, 
associations with privileges and powers peculiar to 
themselves. • • •” 

Further recognition of the new public policy toward ag¬ 
ricultural co-operatives by both federal and state govern¬ 
ments was given in Liberty Warehouse Co. v. Burley To¬ 
bacco G. C. M. A., 276 U. S. 71, 92,93, 96, 48 S. Ct. 291, and 
in the state court decisions there cited. See also United 
States v. Rock Royal Co-operative, 307 TJ. S. 533, 563, 59 
S. Ct. 993, and dissenting opinion of Justice Brandeis, con¬ 
curred in by Justices Holmes and Stone in Frost v. Corpo¬ 
ration Commission, 278 U. S. 515,536-543, 49 S. Ct. 235. 

In the light of these rulings, consideration will next be 
given to the Congressional history, including introduction 
of bills, hearings, reports and debates. i 

The Act has an extensive legislative history beginning 
with S. 845, introduced by Mr. Capper May 20, 1919, and 
a companion bill, H. R. 7783, introduced in the House by 
Mr. Hersman January 24,1919. The legislation ended with 
the approval of the Capper-Volstead Act February 18,1922. 

Because this history was in fact a continuous one and 
related to a single proposition, it is proper to consider all 
of this legislative history. Tiller v. Atlantic Coast Line R. 
Co., 318 U. S. 54, 64-65, also footnote 20, 63 S. Ct. 444; 
Crawford on Statutory Construction, § 216. 
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Mr. Barbour introduced a similar bill to that of Mr. 
Hersman on the same day, H. B. 7784. 

There were hearings by the Judiciary Committees of 
both Houses on these bills, but apparently no further ac¬ 
tion was taken at that session which was the first session 
of the 66th Congress, possibly because of the early adjourn¬ 
ment. 

During the period of a little more than thirty months 
above mentioned there were numerous changes in the 
language of the bills introduced. 

The Capper-Hersman bills were in the form of an amend¬ 
ment to § 6 of the Clayton Act and struck out the words 
“not having capital stock” of that section and added three 
paragraphs in part repetitious but declaring, in substance, 
that neither associations of farmers, dairymen, etc., corpo¬ 
rate or otherwise, engaged in making collective sales for 
their members of their products, nor contracts, agreements, 
or combinations made by them in making such sales and in 
prescribing the terms thereof, should be held to be con¬ 
spiracies in restraint of trade or monopolies either under 
the anti-trust laws or any other law of the United States. 

It is evident that, while in somewhat different form, the 
Capper-Volstead Act was, in substance, a shortened form 
of the earlier bills, but instead of being an amendment to 
the Clayton Act and therefore an exception to that law, it 
was finally enacted as a direct legalization of the operations 
of co-operatives and a declaration of public policy similar 
to that in the Wagner Act—29 U. S. C. 151. 

On April 20, 1920, during the second session of the 66th 
Congress, Mr. Volstead introduced H. B. 13703 which was 
similar to the present Act as to Section 2 but somewhat 
different in language as to Section 1. Apparently nothing 
was done with this bill beyond reference to the Judiciary 
Committee. On May 4,1920, Mr. Volstead introduced H. B. 
13931, which is quite similar in form to the act as finally 
passed and Senator Capper on May 7, 1920, introduced 
S. 4344 as a companion bilk There was no hearing in the 
House on the Volstead bill probably because of the hearings 
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on the Hersman bill in the previous session. In the debates 
on the floor, it was stated that the Volstead bill was a sub¬ 
stitute for the Hersman bill (59 Cong. Record pp. 7857, 
8034; 60 Cong. Record p. 571). Both the Capper and Vol¬ 
stead bills were in different form from the bills introduced 
in 1919 and, as above stated, were in form quite similar to 
the Act as finally passed. The House Judiciary Committee 
(House Report 939, 66th Cong. 2nd Sess.) reported the bill 
without amendment May 7, 1920. On the floor an amend¬ 
ment was offered by Mr. Volstead and adopted by the 
House on the final passage of the bill which added to Sec¬ 
tion 2 the following: | 

j 

“ Provided that nothing contained in this section 
shall apply to the organizations or individual members 
thereof described in Section 6 of the Act entitled ‘An 
Act to supplement existing laws against unlawful re¬ 
straints and monopolies, and for other purposes,’ ap¬ 
proved October 15, 1914, known as the Clayton Act.” 
(59 Cong. Record p. 8037) 

After hearings, the Senate Judiciary Committee 
amended H. R. 13931 principally by substituting the words 
“Federal Trade Commission” in place of “Secretary of 
Agriculture” wherever the words appeared in Section 2, 
and in place of the Volstead amendment in the House sub¬ 
stituted the following: 

“Nothing herein contained shall be deemed to au¬ 
thorize the creation of, or attempt to create a monop¬ 
oly, or to exempt any association hereunder from any 
proceedings instituted under the act entitled ‘An Act 
to supplement existing law against unlawful restraints 
and monopolies, and for other purposes,’ approved 
October 15,1914, on account of unfair methods of com¬ 
petition in commerce.” (60 Cong. Record pp. 376,377.) 

The bill went to conference December 20,1920 (60 Cong. 
Record p. 571), but, apparently because of the near ap¬ 
proach to adjournment and the radical difference in opinion 
between the two houses, no further action was taken. 
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In 1921, in the first session of the 67th Congress, similar 
bills were introduced by the same sponsors. The House 
bill was introduced on April 11,1921, as H. R. 2373 and was 
referred to the Judiciary Committee (61 Cong. Record p. 
98)*. There was no hearing on this bill apparently because 
of the hearings on the Hersman bill in 1919 and of the pre¬ 
vious action of the House in passing a similar bill in 1920. 
It was reported to the House by the Judiciary Committee 
April 26,1921 (61 Cong. Record p. 687, Report No. 24) with 
an amendment. 

The Senate bill, S. 983, was introduced April 17,1921, and 
referred to the Committee on Agriculture and Forestry (61 
Cong. Record p. 424). 

After passage by the House, in slightly different form 
from the final Act, the bill was referred to the Judiciary 
Committee of the Senate. Hearings were held before a 
sub-committee composed of Senator Dillingham, Chairman, 
and Senators Norris and Walsh on June 2,1921 et seq. The 
committee made a report on July 27, 1921—Senate Report 
236, 67th Cong. 1st Sess., submitted by Mr. Walsh—recom¬ 
mending passage of the bill with certain amendments. 

The main amendment struck out all of the bill after the 
enacting clause and substituted a bill with the substantive 
matter in one section, the first paragraph of which was sim¬ 
ilar to section 1 of the House bill, with slight amendments, 
and the second paragraph of which was as follows: 

“Nothing herein contained shall be deemed to au¬ 
thorize the creation of, or attempt to create, a monop- 
oply, or to exempt any association organized hereunder 
from any proceedings instituted under the act entitled 
1 An act to create a Federal Trade Commission, to de¬ 
fine its powers and duties, and for other purposes/ 
approved September 26, 1914, on account of unfair 

• methods of competition in commerce.” 

’After slight amendments on the floor, the Senate substi¬ 
tute was rejected and the Senate passed the amended 
House bill on February 8, 1922 (62 Cong. Record p. 2281). 

The House concurred in the Senate amendments. 
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5. That Congress should definitely clarify the law in¬ 
stead of passing temporary acts. This was very definitely 
stated by Mr. Hersman in the following language (p. 6). 

“You have done everything that you could, when 
you found that your laws were inadequate to protect 
the farmers of this Nation by giving them temporary 
laws, in the hope that they would not suffer. Now we 
are coming before you to ask you to clarify the situa¬ 
tion of the farmer, so that he will know definitely where 
he is; so it will not be necessary to write on every bill 
a rider to give proper protection to farm organiza¬ 
tions.’’ 


6. That to protect the farm co-operatives the Legislature 
of the State of New York had passed two amendments to 
its anti-trust laws. (p. 65). 

To Section 582 of the Penal Law relating to punishable 
conspiracies by Chap. 491 of the Laws of 1918: 

“• • * Associations, corporate or otherwise, of far¬ 
mers, gardeners or dairymen, including livestock 
farmers and fruit growers, engaged in making collec¬ 
tive sales or marketing for its members or shareholders 
of farm, orchard or dairy products produced by its 
members or shareholders are not conspiracies. Con¬ 
tracts, agreements, arrangements or combinations 
heretofore or hereafter made by such associations or 
the members, officers or directors thereof in making 
such collective sales and marketing and prescribing the 
terms and conditions thereof are not conspiracies and 
they shall not be construed to be injurious to trade or 
commerce.” 

To Section 340 of the General Business Law providing 
that contracts or agreements for monopoly or in restraint 
of trade are illegal and void, by Chap. 490 of the Laws of 
1918: 

“2. The provisions of this article shall not apply to 
cooperative associations, corporate or otherwise, of 
farmers, gardeners, or dairymen, including live stock 
farmers and fruit growers, nor to contracts, agree¬ 
ments or arrangements made by such associations, nor 
to bona fide labor unions.” 



7. That the Legislature of Illinois had passed a similar 
act and that the co-operatives were asking that Congress 
pass a similar law as to those passed by the states because 
Congress alone could act in regard to interstate commerce,; 
the powers of the state being limited to intra-state com¬ 
merce (Miller, p. 36). 

8. That some of the states, including New York, Penn¬ 
sylvania, and Illinois, had enacted laws .authorizing the 
organization and operation of co-opertaives (Miller, p. 72). 

A sub-committee of the Judiciary Committee of the Sen¬ 
ate held hearings on the Capper bill, S. 845, January 27, 28, 
1920 (66th Cong. 2d Sess.). The discussion related to both 
the Capper and similar Hersman bill. The Chairman stated 
that the record of the House hearing would be available 
(p. 21) and Senator Capper asked to have the Hersman bill 
substituted for his bill (p. 54). 

Senator Capper (pp. 4-5) stated, in substance, that the 
purpose of the bill was (1) to make clear by express lan¬ 
guage the policy of Congress expressed in the provisos of 
special appropriation bills of March 5,1915, July 19,1919, 
and October 21, 1919. (The July 1919 bill proviso was the 
same as Mr. Hersman referred to in the House Committee 
Hearing); (2) To adopt a like policy as had been declared 
by some state legislatures, including New York; (3) To 
correct the situation caused by the fact that Sec. 6 of the 
Clayton Act excepts only non-stock co-operatives and 
many states did not have laws authorizing non-stock co¬ 
operatives ; (4) To make clear the uncertain intent of Sec. 
6 of the Clayton Act which was obscurely expressed. He 
said as to the latter (pp. 4-5): 

“It in no way defines or makes clear what are Or 
may be the ‘legitimate objects’ of such associations, 
and lawyers differ in opinion as to the legal status of 
farm organizations under this section. Able lawyers 
argue that the ‘legitimate objects’ of such associations 
can not be such as are prohibited by the enacting 
clauses of the Sherman and Clayton Act” 
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Also at p. 6.: 

“The uncertainties of the situation are preventing 
farmers from successfully cooperating. They desire 
to proceed hut hesitate because of such uncertainties. 
This is not from timidity, but from a wholesome re¬ 
spect for law. Nearly all the national farm organiza¬ 
tions and many State and local agricultural bodies 
have indorsed this measure and are urging its immedi¬ 
ate passage. 

The farm organizations are not asking for ‘class’ 
legislation. They do not want any special favors from 
Congress, but they have a right to insist that the law 
which now is indefinite and uncertain should be made 
definite and certain. * • •” 

He referred to federal and state investigations of a co¬ 
operative in Chicago and to the arrest, trial, and acquittal 
of dairymen in Ohio in a state case (p. 5). 

Ex-Governor Deneen of Illinois (pp. 7-10) related condi¬ 
tions existing in the Ohio area, including prosecution of a 
dairy co-operative and the amendment of the Illinois Con¬ 
spiracy Law to read as follows: 

“Contracts, agreements, arrangements, or combina¬ 
tions made by such associations or the members, offi¬ 
cers, or directors thereof for making such collective 
sales, marketing and prescribing terms and conditions 
thereof are not conspiracies, and they shall not be con¬ 
sidered to be injurious to the public trade.” 

John D. Miller, Esq. made a presentation similar to that 
made before the House Committee (supra): 

.After Mr. Miller’s statements regarding indictments un¬ 
der state laws and amendments to such laws, Senator 
Brandegee a member of the sub-committee asked (p. 38): 

“It was to meet, as far as we could, in the appropri¬ 
ation bill recently passed, was it not, the grievance of 
which you complain, that we declined to make available 
a certain appropriation for the Department of Justice 
to prosecute these farmers’ organizations which Sen¬ 
ator Curtis and Senator Capper were interested in?” 
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Mr. Miller repied that he did not know the intent but that 
was the effect. The Senator then said: 

“I was told that was the object of it,” 

Governor Dineen said John D. Miller had assisted in the 
preparation of the bill (p. 12). 'Questioned by the Chair¬ 
man as to any remedy in case of a co-operative achieving a! 
monopoly of its products, the witness replied that it was; 
the law of supply and demand (p. 13). Later questioned' 
by Senator Brandegee as to whether there was any limit 
to the prices which co-operatives could fix for their product, 
the witness said there was no limit and referred to the fact 
that there was none as to labor organizations. Senator 
Brandegee pointed out that the bill gave utter immunity 
from government statutes as to prices (pp. 14-15). 

Mr. Miller was also questioned by Senator Brandegee as 
to the right of a co-operative to have a monopoly, and the 
witness replied: 

“I think. Senator, that possibly the best answer to 
that is the one made by Gov. Dineen in his argument 
yesterday, and that is there is no alternative and no 
middle ground. Either farmers must have this clear 
right or they must for a time accept the prices dictated 
to them by organized middlemen. As we view it, there 
is no middle ground.” (pp. 26-27). 

The various hearings disclosed the apparent belief of the 
co-operative leaders that there would not be any abuse of 
the rights requested by them for co-operatives to the extent 
of undue enhancement of prices or oppressive monopolies, 
if the bill were passed, because of surplusses in products 
and the law of supply and demand. However, because of 
the considerable amount of discussion this subject induced 
by questions of committee members, both in the House and 
Senate, it seems clear that the provisions of Section 2 of 
the Act, as finally passed, were inserted because of these 
very discussions. This is borne out by the statements in 
the House Debate upon the lull as finally passed that the 
agricultural leaders consented to Section 2, in order to pro- 
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tect the consumers from any possible undue enhancement 
of prices and because some such provisions were necessary 
in order to get the Senate to pass the bill (See statements 
of Representatives Volstead and Sumners quoted atp. 53 
of appellee’s brief and also of Mr. Sumners at 61 Cong. 
Record pp. 1042-4). 

Benjamin C. Marsh representing large farm groups 
stated, in substance, that farmers are requesting exemp¬ 
tions from prosecution by District Attorneys who are rush¬ 
ing them into jail and that they must be protected. 

There was a hearing beginning June 2, 1921, by a sub¬ 
committee of the Senate Judiciary Committee consisting of 
Senators Dillingham, Norris and Walsh on H. R. 2373, as 
well as H. R. 13931, as amended at the previous session. 
The presentation by Mr. Miller and other farm representa¬ 
tives was similar to that in previous hearings. However, 
there was an appearance by a Mr. Preston, an attorney 
representing raisin producers and dealers, in opposition 
to the bill Reference is made to his statements in appel¬ 
lee’s brief, page 51. 

Mr. Miller pointed out that the proviso in the Senate 
amendment to the earlier bill would take away all the priv¬ 
ileges granted in Section 1 (p. 83); that it might be neces¬ 
sary for producers to have a monopoly of a product for 
efficient cooperation but that they should be under the con¬ 
trol of the Secretary of Agriculture (p. 85); that if co¬ 
operatives are left to the mercy of district attorneys, fed¬ 
eral or state, “they , will by unwarranted prosecutions 
break down and destroy these organizations,” (p. 85). .To 
illustrate this he referred to the federal indictment against 
300 milk producers in New Orleans which was dismissed 
upon demurrer but the litigation disrupted the market 
(p. 85). The following colloquy appears at page 85: 

“Senator Dillingham. Then I understand your con¬ 
tention is that they should be relieved from the ordi¬ 
nary operation of the law as it is administered by the 
Department of Justice of the United States? 


Mr. Miller. I think, Senator, that by substituting a 
supervision like this, the Congress of the United States 
can safely trust the farmers; and if they find that they 
are abusing that power, every subsequent Congress has 
just as much power as this and can correct it; and why 
not give the farmers an opportunity to try to work out 
their problem? j 

Senator Dillingham. You want to have problem 
tried out? 

Mr. Miller. Yes. 

Senator Dillingham. By excusing them from the 
natural operation of the law as it is enforced by the 
Department of Justice, by putting a regulatory remedy 
in the hands of the Secretary of Agriculture?” i 

j 

It is also interesting that Senator Walsh who was a very 
able lawyer said in part: 

“• • • I am a very ardent supporter of the conten¬ 
tion that the antitrust act, the Sherman Act, never was 
intended to reach fanners’ cooperative associations, 
and never ought to, and I have no sympathy whatever 
with the idea that it is class legislation to say that the 
antitrust act shall not extend to farmers’ organiza¬ 
tions. That principle is exceedingly simple; and any¬ 
thing that I can do towards permitting farmers to com¬ 
bine for the purpose of cooperative marketing I want 
to do.” (Senate Hearing on H. R. 2373, p. 71). 

At page 147 the milk producers’ associations in Chicago, 
Minneapolis-St. Paul, New York, San Francisco, and Cleve¬ 
land were listed as having been prosecuted in the state 
courts. 

The House Judiciary Committee Report—No. 24, 67th 
Cong., 1st Sess.—in part states: 

“If it is safe not to place a limit upon the size of an 
ordinary corporation, there certainly is no reason to 
fear monopoly from farm associations. But in the 
event that any such association should monopolize or 
restrain trade so as to unduly enhance the price of any 
agricultural product ample provision is made in the 
bill to protect the public. The Secretary of Agricul- 
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ture in a sundry fashion can grant relief, and he, with 
his expert knowledge always at hand, can act more 
expeditiously than could any other agency. • • • 

In the event that associations authorized by this bill 
shall do anything forbidden by the Sherman Antitrust 
Act, they will be subject to the penalties imposed by 
that law. It is not sought to place these associations 
above the law but to grant them the same immunity 
from prosecution that corporations now enjoy so that 
they may be able to do business successfully^ in com¬ 
petition with them.” 

The last of these two paragraphs has been quoted by the 
government attorneys in this and the Borden case (308 
U. S. 188, 60 S. Ct. 182) as negativing the position of the 
appellee as to the Capper-Volstead Act. The report was 
submitted by Mr. Volstead as its Chairman, and apparently 
it was largely his work because to a considerable extent it 
was similar to his remarks in the debate (61 Cong. Record 
pp. 1032 et seq.) except that there his explanation of the 
bill clarifies and enlarges the statement in the report and 
it would seem that this explanation properly qualifies the 
statement in the report. In substance, he pointed out (a) 
that co-operatives are not exempt from the Sherman Act if 
they combine with non-co-operatives to monopolize or re¬ 
strain trade. (This is the real basis of the decision in the 
Borden case and no dissent as to this basis is intended 
here), and (b) that if they so monopolize or restrain trade 
as to unduly enhance prices, they are subject to the pro¬ 
visions of Section 2 of the bill. Moreover, he expressly 
stated that co-operatives authorized by the bill would not 
be subject to criminal prosecution and in this agreed with 
Representative Sumners. (See quotation on page 53 of 
appellee’s brief). 

The report of the Senate Judiciary Committee, supra, 
No. 236, is noteworthy in that it contains no such statement 
as that of the House Committee, above quoted, and does 
advocate prevention of possible monopolies by milk co¬ 
operatives in a great city market (p. 2) and advocates sev- 
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eral associations in such cities instead of one for the pur¬ 
pose of competition. The fact that the recommendations 
of the Committee and its substitute bill were rejected by 
the Senate and the House bill finally approved is an im¬ 
portant fact in interpreting the Act, especially on the ques¬ 
tion of monopoly or even a considerable control of a market 
by a co-operative. Fox v. Standard Oil of New Jersey, 294 
U. S. 87, 55 S. Ct. 333. j 

In the debates in the House beginning on May 4, 1921, 
there apparently were four divisions of opinions. One 
group was in favor of the bill which was sponsored by Mr. 
Volstead as chairman of the Judiciary Committee and by 
Mr. Sumners, a democrat member of the committee. One 
group was strongly opposed to the bill and this opposition 
was led by Mr. Walsh. A third group, small in number, 
was desirous of eliminating Section 2 on the ground that 
it was harmful to co-operatives and there was no need for 
any restriction on co-operatives, especially as far as mo¬ 
nopoly is concerned. The remaining group, small in num¬ 
ber, led by Mr. Mills, while in favor of the principles of 
the bill, was doubtful as to its feasibility because of the fact 
that co-operatives would rely upon it if passed and might 
later find that its provisions would be held unconstitutional 
in view of the decision in Connolly v. Union Sewer Pipe 
Co., 184 U. S. 540, 22 S. Ct 431. 

While there were widely divergent opinions expressed by 
the various groups as to the necessity or advisability of the 
provisions of the bill, except for the question of constitu¬ 
tionality raised by Mr. Mills, there appears to have been 
no real difference of opinion as to the effect of the 'bill, if 
passed, to give broad powers to co-operatives in marketing 
their products and fixing the prices therefor, to exempt 
them from criminal prosecution on account of monopolies 
or restraints of trade insofar as their normal operations 
were concerned, and to place supervision as to these nor¬ 
mal operations exclusively in the hands of the Secretary of 
Agriculture initially. Both friends and foes of the bill 
joined in this consensus. 

i 

i 




18 


Illustrative of this opinion are the excerpts from the de¬ 
bates set forth in appellee’s brief at pages 53-5, as well as 
the following: 

By Mr. Sumners— 

“* • • These organizations want the right to have 
capital stock and they want the right to earn a divi¬ 
dend equal to about the average interest rate, and they 
want to be sure when they go into interstate commerce 
they will not have every district attorney in the coun¬ 
try jumping on them. They are willing to yield to the 
public—that the Secretary of Agriculture, in the first 
instance, who is the agent of the whole public, if prices 
received are unreasonable, may issue an order against 
them to desist, and then if they do not desist the Sec¬ 
retary of Agriculture may go into the Federal Court 
and procure an injunction. • • • 

“• * # It is my judgment that these organizations 
must be permitted to operate as is authorized by this 
bill, and that there should be an elastic, public control 
to protect both the public and the organizations them¬ 
selves against the abuse of the power which it is neces¬ 
sary for them to have in order properly to function. 
• • • (61 Cong. Record p. 1041). 

By Mr. Walsh: 

“The result of this bill will be to permit the growers 
of agricultural products to create a monopoly for their 
own goods and it will set them aside from the opera¬ 
tion of the general laws that apply to others entering 
into our commercial life and activities.” (61 Cong. 
Record p. 1034). 

The Senate debates on the substitute for the House bill 
began on February 2,1922 (62 Cong. Record p. 2048); 

Senator Kellogg of Minnesota was recognized in the de¬ 
bates as the sponsor of the bill (62 Cong. Record p. 2279) 
and Senator Capper took only a minor part in the debate. 
There was an understanding at the time that because the 
debates to a large extent involved legal questions, at the 
request of President Harding, Senator Capper turned the 


handling of the hill over to Senator Kellogg who was an 
eminent lawyer and had extensive experience in antitrust 
cases. 

Similarly as in the House, there were four groups who 
represented different opinions in regard to the bill, and 
with similar oppositions. However, Senator Walsh with 
some support represented a somewhat intermediate stand 
in that he favored Section 1 of the House hill, but was 
strongly opposed to Section 2 thereof and was in favor Of 
substituting the Senate bill. 

There was also a considerable part of the debate devoted 
to the question as to whether or not Section 2 gave the 
Secretary of Agriculture power to fix prices and as to 
whether or not Section 2 of the House bill was sufficient 
regulation for monopoly. I 

As in the House, it is apparent that while there was a 
diversity of opinion as to the advisability of the passage 
of the bill there was a general consensus, aside from the 
question as to pricing above mentioned, as to the effect of 
the Act, as passed, and foes and friends alike were in agree¬ 
ment in the same manner as in the House. 

As illustrative of this opinion, in addition to the excerpts 
in appellee’s brief at pp. 55-56, are the following: 

By Mr. Kellogg I 

i 

“The first question which has arisen is why the Sec¬ 
retary of Agriculture should be named as the officer to 
find whether the association has unduly enhanced 
prices. I know of no officer more competent to deal 
with that question than the Secretary of Agriculture. 
He has in his department a Bureau of Markets. He 
keeps track of the cost of production, the cost of selling, 
and what the public is paying. He has the statistics 
and he, through his Bureau of Markets, can determine 
better than any other agency of the (Government 
whether such a co-operative marketing association is 
really being operated in restraint of trade as a mo¬ 
nopoly and is unduly enhancing prices.” (62 Cong. 
Record p. 2049) 
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“Mr. King. It is intended then, as I understand the 
Senator, to make all such organizations absolutely im¬ 
mune from criminal prosecution. 

“Mr. Kellogg: They are immune from criminal 
prosecution, and I think they ought to be. I have never 
known much to be accomplished by criminal prosecu¬ 
tion under the Sherman Act; if anything very little. 

“Mb. King. It denies the right of the Attorney 
General to initiate proceedings, even though he should 
believe from uncontrovertible evidence that a monop¬ 
oly stupendous in character and oppressive in results 
exists by reason of combinations of the character con¬ 
templated. 

“Mb. Kellogg. The Senator understands from the 
statement I made that the Attorney General can prose¬ 
cute suits instituted by the Secretary of Agriculture. 

• • •>» 


At pages 2121-22, (62 Cong. Record) Senator Walsh, in 
substance, pointed out, that the real difference between the 
House bill and the Senate substitute was as to whether or 
not Congress should authorize the setting up of monopolies 
under the provisions of the bill. 

At page 2123, (62 Cong. Record) Senator Walsh quoted 
the Sherman Act and said: 

“The answer to the Senator from Oregon is that it 
is our purpose to relieve these associations from all 
possible risk of being prosecuted under section 1 of 
the Act, but not under Section 2.” 

This apparently was in relation to the Senate substitute, 
and this was pointed out to him at page 2160 (62 Cong. Rec¬ 
ord) in answer to a question by Senator Pomerene. The 
following colloquy occurred between Senator Pomerene 
and Senator Brandegee, a member of the Sub-Committee 
of the Judiciary Committee: 

“Mb. Pomerene. Does the Senator construe the 
provision of the bill to which he has just referred, 
namely, that they can make such contracts as they see 
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fit, to be broad enough to authorize them to make any 
contracts they see fit, for instance, with Swift & Co. 
or with any large milling company, with regard to the 
marketing of their products? 

‘ 4 Mb. Bbakuegee. They can make contracts with 
anybody or with any corporation. 

“Mb. Pomebene. And fixing the prices at anything 
they see fit? 

“Mb. Bbaxdegee. Yes, under that they can make 
contracts with each other that they would not offer for 
sale a pound of cotton or a piece of tobacco or a bushel 
of wheat or a beef steer in the country; an agreement 
with each other that they would raise them and hold 
them all back until they got word from the central office 
as to the price at which the members should be allowed 
to sell. If anybody else does it, it is a crime, and he 
would be put in State prison for it. 

“As I said, it puts in the control of these interlocking 
associations of men, who raise and handle everything 
that comes from the soil, every article of food and 
every constituent that goes into the making of cloth¬ 
ing. It gives them, if they have a mind to exercise it, 
a stranglehold upon the whole United States to hold up 
prices, to agree to withhold their crops from the mar¬ 
ket until a stipulated price is reached, and to make 
every sort of contract that has been hitherto considered 
against the public interest and made a crime, which 
was made a crime in 1890, and has been so considered 
for 32 years, by common consent.” (62 Cong. Record 
pp. 2173-2174) 

Senator Kellogg referred to an address by President 
Harding to an agricultural conference called by him which 
met at Washington on January 23, 1922, in which he advo¬ 
cated greater freedom for activities of co-operatives and 
the Senator referred to a resolution of such conference en¬ 
dorsing the Capper-Volstead Act. He also referred to the 
fact that both major political parties in their 1920 plat¬ 
forms had planks in regard to co-operative marketing and 
to the President’s message to Congress in December 1921 
where the President urged: 

I 

“Every proper encouragement should be given to 
co-operative marketing programs * * 
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Appellant’s brief at pages 33-35 makes claims that an 
amendment offered by Senator Phipps and rejected by the 
Senate “conclusively establishes” that Congress did not 
intend that associations of producers could combine with 
processors in order to assure higher prices for an agricul¬ 
tural product 

An examination of the amendment and debates thereon 
disproves this claim. The amendment in fact extended the 
privileges of the Act to manufacturers by including them 
in the classification of producers after the words “fruit 
growers” if they had contracts with producers for pay¬ 
ment to the producers on the basis of the sales price of 
the finished product. 

Thus the amendment only indirectly related to any ar¬ 
rangement between producers and manufacturers and only 
as a part of the definition. Instead manufacturers were to 
have the right to act the same as producers (62 Cong. Rec¬ 
ord p. 2273) and have joint sales agencies. Senator Phipps 
stated, in substance, that the purpose of the amendment was 
to permit sugar manufacturers to have joint sales agencies 
and allot sales territories as was done under the Food 
Commission during the war period and thereby eliminate 
cut-throat competition among them. 

As pointed out by Senator Kellogg at page 2274, (62 
Cong. Record) the amendment would permit the sugar 
manufacturers to make any combination among themselves 
they saw fit—if sugar manufacturers could do it, likewise 
the cotton mills. 

Senator Norris (62 Cong. Record p. 2275) pointed out 
that the amendment would give complete immuni ty for 
manufacturers provided that if they got an excellent price 
for their product they in some way shared it with the pro¬ 
ducer. 

Thus it appears that the real substance of the amendment 
had nothing to do with a normal contract of sale by a co¬ 
operative association of its products to a distributor, but 
in fact related entirely to agreements between manufac¬ 
turers. 
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It is noteworthy that prior to the Senate debates, Con¬ 
gress received a partial report pursuant to concurrent 
Senate Resolution No. 4, passed by both houses in 1921, of 
a Joint Commission of agricultural inquiry composed of 
five Senators and five Representatives. It appears in 
House Report No. 408 of the 67th Congress, 1st Session, 
and a summary of the Commission’s recommendations be¬ 
gan on page 10, number one of which was as follows: 

i 

“ (1) That the Federal Government affirmatively legal¬ 
ize the co-operative combination of farmers for the 
purpose of marketing, grading, sorting, processing, or 
distributing their products.” 


And at page 23 there is a discussion for the need of leg¬ 
islation by Congress. The Court should also take judicial 
notice of the various co-operative statutes passed by the 
various states. These are listed in Hanna on “Law of 
Co-operative Marketing Associations” at pages 4445. See 
also Report on Co-operative Marketing by Federal Trade 
Commission, Doc. No. 95, 70th Congress, 1st Sess., dated 
May 2,1928, pp. 326-331. 

The records of the hearings show clearly that there were 
three types of state co-operative statutes which were called 
to the attention of Congress. One was the direct enuncia¬ 
tion of policy in regard to co-operatives embraced in the 
New York and Illinois amendments to their anti-trust acts. 
A second was a form of enabling statute for the incorpora¬ 
tion of non-stock co-operatives following a form suggested 
by the United States Department of Agriculture. This lat¬ 
ter form was made a part of the record of the October 1919 
House Hearing at pages 67-78. The Pennsylvania Act of 
1919 patterned after this form was also made a part of the 
record (p. 37 of the House 1920 Hearing). A number o$ 
states adopted a similar statute during the period from 
1917 to 1921 (Hanna, Law of Co-operative Marketing As¬ 
sociations, pp. 42, 44-45). The third was what is known as 
the “Standard Co-operative Act” which was passed by a 
number of states. (Hanna, supra). 
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The New York Co-operative Act was modeled after that 
suggested by the United States Department of Agriculture 
which was stated to be a form of an association which 
would operate within the provisions of Section 6 of the 
Clayton Act 

As pointed out by Mr. Hanna, (p. 106) the co-operative 
acts of a considerable number of states contained provi¬ 
sions, in substance, declaring that co-operatives are not 
operating in restraint of trade and are not illegal combina¬ 
tions. Their marketing contracts are expressly mentioned 
in these provisions. These various state acts are relevant 
as showing the purpose of the various states to authorize 
co-operatives to carry out as a part of their normal opera¬ 
tions normal marketing functions, including processing and 
sales to distributors or other purchasers. 

The Congressional hearings disclosed a demand on the 
part, of the agricultural groups that Congress supplement 
these state acts by broad authorization of similar action in 
interstate commerce as was granted in intra-state com¬ 
merce. The debates in Congress indicate also that that was 
the intent of the members of Congress in the passage of 
the Act. The words “legitimate objects” therefore should 
be considered as including everything necessary and rea¬ 
sonable in connection with the processing, marketing and 
sale of the products of the members of a co-operative. 
Naturally in order to market the products of members there 
must be contracts of sale else the words of the statute 
would be without meaning and “legitimate objects” should 
include everything pertinent to the marketing and selling 
of products. 

Senator Brandegee in his statement quoted on page 56 of 
appellee’s brief and Representative Mills in his statement 
quoted in such brief at page 54 clearly spelled out these 
purposes as above indicated. Also Senator Walsh aptly 
pointed out that Section 1 of the Act took co-operatives out 
of the prohibitions of Section 1 of the Sherman Act. 

This new national policy was also declared in the Agri¬ 
cultural Marketing Act of 1929 (12 U. S. C. 1141) in pro- 
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viding for promotion of co-operative marketing associa¬ 
tions as well as the control of snrplus so as to prevent 
depression in prices. 

Not only would it seem clear that what is authorized by 
public policy cannot well be contrary to any existing law 
(United States v. Hutcheson, 312 U. S. 219, 234), but public 
policy is what Congress has declared it to be. United 
States v. Trans-Missouri Freight Assn., 166 U. S. 290, 17 
S. Ct. 540; Twin City Pipe I/vne Co. v. Harding Glass Co., 
283 U. S. 35, 51 S. Ct 337. j 

It has also been held that the adoption of legislation by 
a number of states is evidence of the presence of an evil 
and of means properly adopted to check it which should be 
given consideration by a Court. West Coast Hotel Co. v, 
Parrish, 300 U. S. 379, 57 S. Ct 578. See also List v. The 
Burley Tobacco Gr. Assn., 114 Ohio St 361 as to change in 
public policy. 

n. 

An important fact to be considered is the interpretation of 
the statute by the Department of Justice after the 
passage of the Capper-Volstead Act prior to any prose¬ 
cution of an agricultural co-operative. 

On April 11,1931 (VoL 36, Ops. Atty. Gen., pp. 326-333) 
Attorney General Mitchell issued an opinion in regard to 
the Capper-Volstead Act in which he said in part: 

i 

“Its object was primarily to insure co-operative as¬ 
sociations that qualified thereunder immunity from 
prosecution under the federal antitrust laws.” 

While it is true, of course, that the Attorney General can 
change his interpretation of a statute, nevertheless, such a 
change made after a period of years is not as effective as it 
otherwise would have been in determining whether the first 
interpretation was a correct one under the statute. Fed¬ 
eral Trade Comm. v. Bwnte Bros., 312 U. S. 349, 61 S. Ct. 
580. 
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While it is our claim that the Attorney General does not 
have supervision in the first instance under the Capper- 
Volstead Act he does, of course, have full authority to en¬ 
force the Sherman Act and his interpretation as to exemp¬ 
tions thereunder should be given great weight. Billings v. 
TruesdeU, 321 U. S. 542-552-3, 64 S. Ct 737. 

Even after the decision of the Supreme Court in the 
Borden case, discussed hereafter, the Attorney General’s 
Department joined with the defendants in that case in a 
consent decree, dated September 16, 1940, which, in sub¬ 
stance, limited the restrictions of the injunction, to be en¬ 
tered thereunder as to the co-operative association. The 
consent decree limited the injunction to conspiracies with 
distributors and others relating to resale prices of the dis¬ 
tributors ; to interfering with or attempting to fix the prices 
of milk to be paid to producers who were not members of 
the association, or preventing the purchase and sale of non- 
members milk by distributors, by the use of threats, vio¬ 
lence, etc.; to coercing independent producers to become 
members of the association; to using a base surplus or 
similar plan restricting production of milk without sub¬ 
mitting same to and obtaining the approval of the Secre¬ 
tary of Agriculture of the United States; and to discrim¬ 
inating in prices charged for milk and cream between dif¬ 
ferent distributors or giving improper preferences or 
rebates. 

On the other hand, there was a specific provision in the 
decree in part that nothing therein contained should “ pre¬ 
vent or be construed to prevent the defendants named in 
paragraph IV, or any of them, or any other distributor or 
distributors and the defendants named in paragraph VI 
from bargaining collectively with each other, or from mak¬ 
ing and entering into lawful contracts concerning prices, 
terms and conditions for the purchase and sale of milk, 
subject to the limitations of this decree; and without limit¬ 
ing the general provisions of this paragraph, such con- 
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tracts may provide that the purchaser shall be entitled to! 
as favorable terms as other purchasers from the samel 
seller, • * V’ 

The defendants named in paragraph IV were the defen¬ 
dant distributors and those named in paragraph VI were 
the co-operatives and their officers, successors, etc. 

The decree also in part said: 

“Except as to acts or conduct specifically prohibited 
herein, the provisions of this decree shall not be 
deemed or construed to restrict any rights conferred 
or duties imposed upon the defendants named in para¬ 
graph VI by the provisions of the Clayton Act (15 
U. S. C. Sec. 17), the Capper-Volstead Act (7 U. S. Ci 
291, 292) or any other act of Congress dealing with or 
relating to agricultural cooperative associations.” 

Thus it would seem that this decree specifically approved 
of contracts between a co-operative and various distrib¬ 
utors either jointly or severally and of negotiations there¬ 
for through collective bargaining for the sale of the prod¬ 
ucts of the members of the co-operative association. Thus 
they were officially recognized as normal and “legitimate” 
purposes of a co-operative association. 

m. | 

The Borden and later decisions of the Supreme Court 
should not be interpreted as contrary to the da;1™ in 
Point I of this brief. 

The case of United States v. Borden, 308 U. S. 188, 60 
S. Ct. 182, was one involving a far reaching conspiracy be¬ 
tween the co-operative involved, various distributors, labor 
unions, municipal officials and others with overt acts of 
intimidation, coercion, etc. for the maintenance of non¬ 
competitive prices to all producers whether or not members 
of the co-operative, of uniform resale prices by distrib¬ 
utors, and indirectly limitation of production of milk fdr 
the market so that in fact the conspiracy resulted in a com- 
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plete control of the supply and sale of all milk for the 
Chicago market which came from several states. (Opinion, 
p. 205). 

The District Court had dismissed the indictment involved 
and the Supreme Court reversed, thereby upholding the 
indictment. 

The decision for the purpose of discussion here will be 
divided into three parts, viz: 

(a) Consideration of the Agricultural Marketing Agree¬ 
ment Act. This is not relevant here. 

(b) Consideration of the Capper-Volstead Act in connec¬ 
tion with the conspiracy set forth in the indictment. 

(c) Consideration of parts of the decision not necessary 
to the direct issues involved in the case. 

As to (b) above, the Court pointed out (pp. 203-6) that 
the District Court had held: 

“That the Secretary of Agriculture has exclusive 
jurisdiction to determine and order in the first in¬ 
stance whether or not farmer co-operatives, in their 
operations, monopolize and restrain interstate trade 
and commerce ‘to such an extent that the price of any 
agricultural commodity is unduly enhanced.’ Until 
the Secretary of Agriculture acts, the judicial power 
cannot be invoked.” 

The Court said as to this: 

“We are unable to accept that view. We cannot find 
in the Capper-Volstead Act, any more than in the 
Agricultural Act, an intention to declare immunity for 
the combinations and conspiracies charged in the pres¬ 
ent indictment. 9 * (Emphasis supplied). 

It pointed out that the Court below did not derive its 
limitation of the Sherman Act from Section 1 of the Cap¬ 
per-Volstead Act and that in fact it held that under Sec¬ 
tion 2 of the latter exclusive jurisdiction with respect to 
co-operative associations in the first instance was vested 
in the Secretary of Agriculture and until he acted there 
could be no prosecution under the Sherman Act also that 
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Section 2 of the latter act did provide a special procedure 
for action by the Secretary. However, the Court said: 

“We find no ground for saying that this limited pro- ; 
cedure is a substitute for the provisions of the Sher- j 
man Act, or has the result of permitting the sort of 
combinations and conspiracies here charged unless or 
until the Secretary of Agriculture takes action. That 
this provision of the Capper-Volstead Act does not 
cover the entire field of the Sherman Act is sufficiently 
clear. The Sherman Act authorizes criminal prosecu¬ 
tions and penalties. The Capper-Volstead Act pro¬ 
vides only for a civil proceeding. The Sherman Act 
hits at attempts to monopolize as well as actual monop¬ 
olization. And Section 2 of the Capper-Volstead Act 
contains no provision giving immunity from the Sher¬ 
man Act in the absence of a proceeding by the Secre¬ 
tary. We think that the procedure under Section two 
of the Capper-Volstead Act is auxiliary and was in¬ 
tended merely as a qualification of the authorization 
given to cooperative agricultural producers by Sec¬ 
tion one, so that if the collective action of such pro¬ 
ducers, as there permitted, results in the opinion of 
the Secretary in monopolization or unduly enhanced 
prices, he may intervene and seek to control the action 
thus taken under Section one. But as Section one can¬ 
not be regarded as authorising the sort of conspiracies 
between producers and others that are charged in this 
indictment, the qualifying procedure for which Sec¬ 
tion two provides, is not to he deemed to be designed 
to take the place of, or to postpone or prevent, prosecu¬ 
tion under Section one of the Sherman Act for the 
purpose of punishing such conspiracies.” (Emphasis 
supplied). ! 

j 

The emphasized portions of the above quotation clearly 
show that in the main the decision of the Court was predi¬ 
cated on the conspiracy involved. To this extent, including 
the holding that a criminal prosecution for such a con¬ 
spiracy was proper, there is no exception intended in this 
brief. In fact, it is clearly consonant with the statement by 
Mr. Volstead in the debates, supra. 

The charges in the indictment clearly warranted the de¬ 
cision because, as the Court pointed out (pp. 204-5) they 

i 
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were outside of and beyond the rights granted co-opera¬ 
tives by Section 1 to make necessary contracts for market¬ 
ing their products. The Court repeatedly referred to this 
fact and it seemed clear that such a finding was not only the 
basis for but all that was necessary to support the judg¬ 
ment It therefore follows that some other portions of the 
opinion (as stated in part (c)) were non-essentials. These 
include statements to the effect (1) that the Act does not 
cover the entire field of the Sherman Act; (2) that Section 
2 of the Capper-Volstead Act is in its nature a civil pro¬ 
ceeding; (3) that Section 2 *‘contains no provision giving 
immuni ty from the Sherman Act in the absence of a pro¬ 
ceeding by the Secretary;” and (4) that the ‘*Sherman Act 
hits at attempts to monopolize as well as monopolization.’* 
As to the first of these, as conceded above, the conspiracy 
there involved was broader than the privileges granted by 
the Capper-Volstead Act, and, of course, the Act did not 
authorize conspiracies by distributors aside from pur¬ 
chases from co-operatives, nor illegal boycotts or other 
similar illegal acts. As to the second and third matters, 
Section 2 relates to a civil proceeding, but Section 1 grants 
broad rights in the way of marketing contracts which, as 
pointed out by Senator Walsh (ripra), is specifically in 
derogation of Section 1 of the Sherman Act. The purpose 
and intent of Congress, as shown by the hearings and de¬ 
bates, was to eliminate criminal proceedings insofar as 
“normal operations” of co-operatives are concerned. In 
fact the prosecutions cited at the hearings were almost en¬ 
tirely criminal ones. The purpose of Section 2 was to pro¬ 
vide a remedy to protect the general public in lieu of the 
remedies of the Sherman Act. As to attempts to monop¬ 
olize, Section 1 does not limit the size or extent or opera¬ 
tions of a co-operative at 25% of the business affected nor 
50%, 75% or any other figure. It does not differentiate 
between attempts at or complete monopoly. It says that 
they may combine to market their products. This indicates 
the possibility of 100% of producers united in action and 
from an economic point of view, as pointed out in the hear- 
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ings, the higher percentage of control the greater probabil¬ 
ity of successful operation. A small minority, by price 
cutting in order to avoid the burden of surplus, may lower 
the price structure to a point where fair prices are unob¬ 
tainable ( Nebhia v. New York, 291 TJ. S. 502, 518, 54 S. Ct 
505). Thus the statement as to attempts seems contrary 
to the clear intent of Congress. This in part is shown by 
the Senate amendment, Report No. 236, supra, which spe¬ 
cifically provided that Section 1 should not authorize either 
a monopoly or an attempt to create one. This was de¬ 
feated. 

General expressions in an opinion not necessary to its 
determination are not controlling in a specific suit where 
the very point is presented, and an opinion in a particular 
case based on special circumstances is not applicable where 
the circumstances are different. Walsh v. Comm . of Int. 
Rev., 170 F. 2d 535, 539 (8 C. A.); Osaka Shosen Kaisha 
Line, 300 U. S. 98,103, 57 S. Ct. 356; Humphreys, Executor 
v. Untied States, 295, U. S. 602, 627, 55 S. Ct. 869. “It is 
timely again to remind counsel that words of our opinions 
are to be read in the light of the facts in the case under 
discussion.” Armour v. Wantock, 322 U. S. 723, 64 S. Ct 
1265. | 

While the exemption from criminal prosecution on ac¬ 
count of “normal operations” of a co-operative is not spe¬ 
cifically set forth in Section 2, even though it was the ap¬ 
parent intent of Congress to grant such an exemption, it 
would seem that Section 1 would be of little value unless 
the operations there authorized are free from criminal 
prosecution. As pointed out, supra, what is declared by 
Congress to be in public interest should not be considered 
as a criminal act. 

The manner in which the Borden case was presented to 
the Supreme Court affords light in the construction of its 
opinion. The Department of Justice in its brief advanced 
three theories, viz: That the primary purpose of the Cap- 
per-Volstead Act was to extend the privileges of Section 6 
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of the Clayton Act to stock co-operatives (p. 56); That the 
purpose of Section 2 was to grant a power to the Secretary 
of Agriculture in the nature of price control rather than 
control of monopolies or restraints of trade (p. 59); That 
Congress did not intend to grant any exemption from the 
Sherman Act (pp. 62-67). 

To support the first claim a Court decision and statement 
by" Mr. Volstead were offered but much of the legislative 
history cited here was ignored. The second claim is met 
by the fact that Section 2 is based on the presence of mo¬ 
nopoly or restraint of trade and this was recognized by the 
Court at page 206. The third claim was based on the state¬ 
ment in the House Report by Mr. Volstead, in substance, 
that the bill did not repeal the Sherman Act and in part 
by an excerpt from the speech of Mr, Volstead in the de¬ 
bates and in part by a statement of Dr. Nourse at page 260 
of “The Legal Status of Agricultural Cooperatives.’’ As 
stated, supra, Mr. Volstead in the debate clarified and ex¬ 
plained and thus, as to normal operations of a co-operative, 
nullified the statements quoted in the brief; likewise, the 
quoted statement of Dr. Nourse is contrary to his state¬ 
ments on page 256 and should be read with it in fairness to 
the author. 

The brief, however, is interesting in that it does state 
that the right of farmers to bargain collectively is pro¬ 
tected and that it is abuse only that is subject to prosecu¬ 
tion (p. 60); also at pp. 61-2 that the indictment did not 
rest alone on the normal pursuit of business but in the con¬ 
spiracy with others for various illegal acts. 

On the part of the defendants their chief reliance was 
(a) by the co-operative, that Section 2 of the Capper-Vol- 
stead Act was a complete exemption and (b) by the dis¬ 
tributors, that the privileges granted by the Act so 
amended the Sherman Act as to make it unconstitutional. 
Naturally these claims were rejected because they were too 
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broad. While the briefs contained excerpts of legislative 
history, they were not in any sense complete and were 
largely in support of the special claims. Upon the oral 
argument counsel for the defendant co-operative was asked 
by members of the Court to discuss the purpose and intent 
of the Capper-Volstead Act, but the answer was limited to 
a discussion of Section 2, as above indicated. 

It is noteworthy that the Court did state (p. 204) that the 
Act authorized cooperatives to make necessary marketing 
contracts and at page 206 indicated that the alleged con¬ 
spiracy was one not authorized by Section 1. Thus it would 
appear that the Court impliedly held that operations and 
contracts within the purview of Section 1 were authorized 
and were not subject to prosecution under the Sherman 
Act 

To this extent the decision follows the holding in Duplex 
Printing Co. v. Deermg, 254 U. S. 443, 469, to the effect that 
Section 6 of the Clayton Act gives immunity from anti¬ 
trust acts to co-operatives to the extent of carrying out their 
legitimate objects. However, there the Court intimated 
that the operations must not be in restraint of trade under 
the anti-trust laws. It was to correct such a holding that 
agriculture asked for the Capper-Volstead Act and labor 
for the Norris-LaGuardia Act. 

It seems probable that the Court in the Borden case did 
intend to go further than in the Duplex case. It may have 
had in mind the ruling enunciated in Apex Hosiery Co.; v. 
Leader, 310 U. S. 469, 487-9, 60 S. Ct. 982, that labor unions 
are not wholly exempted from the anti-trust acts and that 
the Courts are to determine the extent of exemptions 
through examination of legislative history, also the decision 
in United States v. Hutcheson, 312 U. S. 219, 232, 61 S. Ct. 
463, where the test laid down is a conspiracy with others; 
and AUen Bradley Co. v. Local Union, No. 3, 325 U. S. 797, 
806-10, 65 S. Ct. 1316, where the Court further explained 
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labor rights by stating, in snbstance, that they did not 
include a conspiracy with union-labor groups to aid the 
latter to violate the Sherman Act. The Court there also 
cited the Borden decision as to co-operatives. There is thus 
a clear implication that co-operatives can contract with dis¬ 
tributors for the sale of their products and to the extent 
necessary and advisable to effectuate their purposes, but 
that they cannot go further and conspire with distributors 
as to the purposes or aims of the latter, as distinct from 
those of the producers. An example would be the fixing of 
resale prices except as permitted by the Miller-Tydings 
Act 

In United States Alkali Export Association v. United 
States, 325 U. S. 196, 65 S. Ct. 1120, the Court considered 
the question as to whether the provision in the Webb- 
Pomerene Act giving the Federal Trade Commission power 
to investigate and make recommendations as to any re¬ 
straints of trade gave the Commission exclusive jurisdic¬ 
tion in the first instance. Its opinion is relevant here in 
several particulars. At page 205-6 it pointed out that there 
had been an established practice on the part of the Attorney 
General to act independently of the Federal Trade Com¬ 
mission under such act. This, of course, was contrary to 
the practice of the Attorney General under the Capper- 
Volstead Act up to the time of the Borden case. At pages 
209-10 there are important references to the Borden deci¬ 
sion. One is that repeals by implication are not favored but 
this was made in reference to the Agricultural Marketing 
Act. 

Now as to the Capper-Volstead Act, no claim is asserted 
here that it repeals the Sherman Act any more than Section 
6 of the Clayton Act or the Norris-LaGuardia Act repeals 
the Sherman Act It is claimed, however, that the opera¬ 
tions of a cooperative to the extent authorized by Section 1 
of the Capper-Volstead Act are not illegal conspiracies, etc. 
under the Sherman Act 
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In a later case ( Associated Press v. United States , 32$ 
U. S. 1, 14, 65 S. Ct. 1416) in referring to the Capper- 
Volstead Act and to labor exemptions, the Court said: 

“It is significant that when Congress has desired to 
permit cooperatives to interfere with the competitive 
system of business, it has done so expressly by legisla¬ 
tion.” 

Thus the Court has declared the Capper-Volstead Act to 
be an authorized interference with the Sherman Act In 

Sunshine Anthracite Coal v. Adkins , 310 1J. S. 381, 396, 60 
S. Ct. 907, the Court said: 

“Certainly what Congress has forbidden by the 
Sherman Act it can modify. It may do so, by placing 
the machinery of price-fixing in the hands of public 
* agencies. It may single out for separate treatment as 
it has done on various occasions a particular industry 
and thereby remove the penalty of the Sherman Act as 
respect it” 

A similar statement was made in United States v. Socony- 
Vacuum Co ., 310 U. S. 150, 227, 60 S. Ct 811. The Capper- 
Volstead Act in Section 1 has not only specifically author¬ 
ized an interference with the competitive system of busi¬ 
ness hut also in Section 2 has substituted a public officer as 
a regulatory agent and to that extent has modified the Sher¬ 
man Act Also referring to the Borden decision, the Court 
in United States Alkali Export Assn. v. U. S., 325 U. S. 196, 
said at pages 209-10: 

l 

“This Court rejected the contention that the Cap¬ 
per-Volstead Act gave to the Secretary ‘exclusive jur¬ 
isdiction’ to determine in the first instance whether the 
acts of the cooperatives were violations of the Sherman 
Act because they went beyond the immunity granted 
by the Capper-Volstead Act We held for the sapi$ 
reasons, winch are controlling here, that neither the 
language nor the structure of the Capper-Volstead Act 
indicated a Congressional purpose to make the proce¬ 
dure by the Secretary, winch it established, either a 
substitute for or a prerequisite to a suit by the United 
States, under the Sherman Act.” 


The first part of the foregoing statement is a restatement 
from the Borden decision and is hinged npon the existence 
of a conspiracy not authorized by Section 1 of the Act. The 
rest of the statement apparently is based upon the state¬ 
ment in the earlier decision that “• * * Section two of the 
Capper-Volstead Act contains no provision giving im¬ 
munity from the Sherman Act in the absence of a proceed¬ 
ing by the Secretary . 9 9 

While it is true that there is no express statement to that 
effect, the legislative history clearly shows that to be the 
intent of Congress and it is noteworthy that, as referred to 
supra, Congress provided a regulatory agent in Section 2 
in lieu of prosecution by the Department of Justice. 

The Court in the Alkali decision, in supporting the above 
quoted statement as to the act there considered, referred 
to its legislative history and declared that the only relevant 
reference there supported its position. 

Legislative history led the Court to reverse its position in 
regard to labor exemptions from the Sherman Act ( United 
States v. Hutcheson, 312 U. S. 219, 61 S. Ct 463; Milk 
Wagon Drivers U. v. Lake Valley F. Products, 314 U. S. 
104, 62 S. Ct. 156; Apex Hosiery Co. v. Leader, 310 U. S. 
469, 60 S. Ct. 982; and Allen Bradley Co. v. Local Union 
No. 3, 325 U. S. 797, 65 S. Ct. 1316.) In the Hutcheson Case, 
the Court said in part: 

“Such legislation must not be read in a spirit of 
mutilating narrowness. On matters far less vital and 
far less interrelated we have had occasion to point out 
the importance of giving ‘hospitable scope’ to Congres¬ 
sional purpose even when meticulous words are lack¬ 
ing.” 

It cited an opinion by Justice Holmes in part that it was 
not proper to say: “We see what you are driving at, but 
you have not said it and therefore we shall go on as 
before.” 
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In the Allen Bradley case, 325 U. S. 797, 809, 65 S. Ct j 
1316, the Court, in determining whether labor could con- j 
spire with contractors for a boycott of non-union made ma¬ 
terials, stated that no legislative history had been pointed j 
out which indicated or suggested any such rights. 

Here we have ample legislative history to support the 
claim set forth in the headnote of Point I and it would j 
seem that the Courts, as in the labor cases, should uphold I 
the clear intent of Congress, notwithstanding any obiter! 
dicta. j 
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